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House of Delegates Will Discuss Vital Problems Affect- \is°ry boards, bureaus, commissions, 


etc., in government and in the authority 


ing Profession at Coming Meeting at Columbus vested in such bodies. This matter will 
Overcrowding, Increase in Governmental Bureaus also come before the House at the 
. second session and it will consider what, 


and Commissions, Judicial Selection and Tenure if anything, the refestion: heads 


among Subjects to Be Considered about it. Recent surveys as to the con- 
ditions in and affecting the legal pro- 


fession in Wisconsin, New York and 


RRANGEMENTS a ymplete tion and the Columbus Bar Association, 
for the first mid ter meeting and the response on behalf of the House elsewhere have produced interesting 
the House of Delegates, at Columbus, of Delegates by Thomas Benjamin Gay, and significant material, and the ques- 
hio, January 5-7. Around the Head- State Delegate from Virginia, the im- tion of whether the American Bar As- 
1arters office at Chicago t tivities portant report of the Committee on Cre- sociation should undertake such na- 
the past month have strongly re- dentials and Admissions will be made tional or restricted surveys will also 
mbled those which prec« regular iirman William W. Evans, State come up at this session. 


nnual Meeting. Report the reg Delegate from New Jersey. Chair- 
been man George Maurice Morris, State 


bers Delegate from the District of Columbia, 


Coordination has been the watchword 


ar Committees and Sect uve : : - v 
for some time in the American Bar As- 
inted and sent in a Rye ' 

sociation, and now that the outline of 





the House for their eration. will | ent the report of the Committee 

Matters relating to th ition of to draft Rules of Procedure for the the main structure has apparently been 
cal Bar Associations f resenta- House a little later. Discussion and established, it is natural that attention 
m in the House and tials of adoption of rules will take up a good should be turned to details tending to 

elegates from State Bar ations deal of the first session. The report of make this coordination and cooperation 

ind other bodies have red con- the Board of Governors to the House pore complete. At the forthcoming 
tant attention. The cal r of the of Lx legates W ill then be made by Sec- meeting conferences of Section chair- 

meting Sas Geen Crawa up, amt & retary Euery ©. Range. men and of the Chairmen of Standing 
omises serious considerat f some \t the second session the House will Naps: . ; ’ 

f the most important quest s relating plunge at once into the discussion of and ane . mp ER y 4 v0 _ 
the profession today vital questions affecting the legal pro and, at the third session, they will re- 
[Interest in the approac!l ‘ gathering fession. Over-crowding is one of these, Port not only their own work but pro- 
this representative be f members in the opinion of most lawyers. Judge posals for coordinating their activities 

the profession has been general. L. B. Day, of Nebraska, Chairman of and the effort of State and Local Bar 
ecognition of its sigt beet \merican Bar Association Com- Associations and affiliated organiza- 
own by the attention v the peri- mittee on Resolutions, and others will tions of the legal profession. There is 
lical press throughout tl untry has speak on this subject. Whether such to be a general discussion of these two 
given it. It seems clear understood condition exists and, if so, what action reports. 

at for the first time the rs of the should be taken to remedy it, and Judicial Selection and Tenure has 
ition have a means of making their changes in standards in legal education come to the front in the last few years 
ishes known in a tt lemocratic and the adoption of a quota system as as a vital problem with which the pro- 

ishion and of formulat licies a means of dealing with the situation, will fession must deal, and the fourth session 
rdingly. ll be duly considered. The profession, will be devoted entirely to its considera- 
After the addre i me or s well as the public, is vitally inter- tion. Hon. John Perry Wood, of Cali- 
half of the Ohio Stat Associa- ested in the increasing number of super- fornia, Chairman of the American Bar 

1 











\ssociation Committes n 
Selection and Tenure, and Hon. Charl 
M. Thomson, of Illinois, President of t 
Association, will peal 

The 
of existing methods of selecting judges 
the terms of office that have 
to yield the best result 
grounds for the removal of judges that 


Chicago Bar 


this subject. relative desirabilit 


1 


procedure at 


have been found to be the most sati 
factory, the practical steps that shou 
be taken to improve the existing co 


dition, and what part the organized b 
should play in such action, will be cor 
sidered. 


The program for the fifth § sessi 
illustrates the policy of the House t 
hear and consider any matter deemed 


of importance to the profession. It will 


be devoted to the consideration of mat 
ters which may be presented | 
State or Local Bar 

affiliated organization represented in th 


Standing 


A conci 


y in\ 


Association, or an 


House, or by any Section or 
or Special Committee of th 


tion. It is hoped to conclude the bus- 
ness of the House on Thursday morn 
ing. 

The Columbus Bar Association will 
provide a social program which will 
leave nothing to be desired, and 
Thursday night the Ohio State Ba 
Association will open its mid-winter: 


meeting at Dayton with an American 
Bar Association dinner. Thi 
of the House will be the guests of the 
State that 
will be furnished complimentary tran 
portation to 
special train. 


member 


Association on night and 


and from Dayton ot 


Supreme Court’s Amended 
Rule for Admission to 


Practice 


HE United States 
has made the following 


Supreme Court 
ame nded 
order with respect to admission t prac 
tice before that tribunal 

“It is ordered that Rule 2 of the Rules 
of this Court be amended, effective Feb 
1, 1937, so as to read as follows 
“1. It shall be requisite to the admis 
sion of attorneys or counsellors to prac 


tice in this court, that they shall have 
been such for three years past in the 
highest court of a State, territory, dis 


trict, or insular possession, and that their 
private and professional characters shall 
appear to be good. 

“2. Not 
vance of application for admission, each 
applicant shall file with the clerk (1) 


less than two weeks in ad 


a certificate from the presiding judg: 
clerk of the proper court showing that 
the 


(2), his personal statement unde 


he possesses foregoing qualifica 


tions; 


been found 





ith setting out the date and place ol 
birth, the names of his parents, h 
place 4% residence, and office addre« 


the courts of last resort to which he ha 
been admitted, the places where he has 


been a practitioner, and, if he is not a 
native-born citizen, the date and place 
of his naturalization, and information 
respecting any reprimand of any court 
pertaining to his conduct or fitness as a 
of the bar, and (3), two letters 


yr signed statements of members of the 


member 


bar of this court, 


licant, 


not related to the ap 


who are resident 
the State 
insular possession (to which the applica 
tion 


practitioner 
vithin territory, district, or 


refers as provided in Paragraph | 


of this rule) stating that the applicant 
personally known to the that 
possesses all the qualifica requires 
for admission to the ba this court 
that they have examine $ person 
statement, and that they affirm that h 
personal and professional iract 
tanding are good 

“3. Admissions will be granted onl 
upon oral motion by a ber of th 
bar in open court, and upon | assu 
ance that he has examined the credet 
tials of the applicant filed offic 
yf the clerk in accordar th the for 
going requirement and that he is sat 
hed that the applicant es the 


necessary qualification 


Survey Conducted by Committee of Association of Ameri- 
can Law Schools, with Government Aid, Discloses 
Large Amount of Legal Business in Un- 
suspected and Neglected Quarters 


more iaWw 
the 
and some 


HERE is a great deal 
business in this country 
Bar is apparently aware of 


than 


means should be found of bringing it t 


the lawyers. This is one of the main 
conclusions from the experimental sur 
vey recently conducted by the Committe 
on Cooperation with the Bench and Bar 
vf the 


} 
SC not Is. 


Association of American Law 


additional business lies in un 


suspected quarters. 


This 
Many ordinary citi 
think of 


lawyer have problems where the set 


who seldom consulting 


fens 


vices of a lawyer are indicated as neces 


sary or at least desirable. This is true 


to a greater extent with the business 
men. The reference is not to the familiar 
rea of encroachments by banks, trust 
ompanies, title companies, and colle¢ 


the 
It is to the broad field made up 
life the 
To employ a 


on agencies on lawyers’ prope 
eld 
by the ordinary activities of 


iverage citizen. mining 

inalogy, the Committee’s survey seems 
have located pay-dirt in a large and 

lode, it 


true, but one which will yield to prope 





glected area—not a rich 


nethods of extraction. 


Mr. Charles E. Clark, Dean of the 
Law School of Yale University, is 
chairman of the committee, which has 


repared its report for presentation to 
I | I 


the Association of American Law 
Thirty fourth Annual 


to be held in Chicago on Dec 


Schools at 
Meeting, 


its 


29, 30 and 31 The other members 
ire Floyd K. Garrison, Albert J. Harno, 
Karl N. Llewellyn, Wayne L. Morse 


ind Joseph A 
extracts 


ve turther 


W ickes 
this interesting 
details as to the 
the 


The following 
trom report 
purpose 


nd results of survey. 


lhe experimental su 


and the public conducts 


mittee with the aid the Association 
and of funds advanced by the Federal 
Emergency Relief Administration was 
brought to a conclusion and a report has 
been filed with that Ad: tration and 
with this Association lhe report it 
elf is too detailed for general presen 
tation. It is hoped that articles dealing 
with some of its featur ay be pub 
lished later Meanwhilk e note some 
of the results 

“It will be recalled that this study 
was intended to develop methods and 
techniques for the conducting of sur 
veys of the economic condition of law 


yers and its relation to the needs of 
clients whom they serve Various data 
sheets were prepared and used in ap 
proaching those from whom inforn 


Phe px 


located 


lation 


was being sought rsons intet 
Hartford, 
Bridgeport, and New Haven, ( 
cut. Throughout the fie 


data sheets were changed an 


views’ were 
onnecti 


work the 


| adapted as 


experience showed the nex rhe field 
work proper was carried on from March 
until about September in 1935 Chere 
after the report was prepared and sub 
mitted in March, 1936. The total actual 
expenditures were slightly in excess 
ot $1,000, of which the Federal Emet 


gency Relief Administration contributed 
about two-thirds, and this Association 
one-third In addition, there was. of 


course, the donated time of supet 


visors and those who prepared the final 
report. 

“As a result of the surveys, certain 
definite principles were \ yed and 
there was also mack ip and tested 
standard set of materials detail 
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ttee 


ts objective of 

techniques tor 
hat thes 
h on a wider 


can De 


estion arises 
thus 


felt 


ence 
been that if 
draw 
used in bat 
eat help Io! 
itive Commiutttec 
ve plan to this 


that during the 


up a mal 


how 


acquire 


tuture 
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ual can be develope 


made for its publica 
Associ: 


eems exceedingly 


ces of the 


for the results in 


which it may 


prod 
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iti 
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timulus it may hel; 


mal associations 


te 


emselves and their 


Vhile our survey w 


‘e data fron 
be drawn, but 


ds, 


ition 


nevertheless 
obtained is 
cle Ss 


ng as to 


It 


rath 


rve 


of tentative plans 


ir Association 
mation was 
the lawyer 


rospective clients 


ore original underta 


Eventually we 
the 
| , 
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VUSTITNM 


Tor 
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lules 
one 

persons livil £ 
nized Systen 


ns to he 


pers 


mmittee Chairmatr 


on Federal 


to be 


levoted most of our 
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will be recall d 


two 


intery 


survey 


ext 


tion under 
rr Che 


fraty 





CURRENT EVENTS 





tegor ind our interviewers armed 
th data sheet then approached the per 
elected. The interviewer would 

first explain the purpose and nature 
of the inquiry and then would seek in- 
formation in detail along lines which 
would disclose the nature of the legal 


business, actual or potential, which the 
nterviewed had had during the 





lhe interviewer soon developed skill 
that he or she could approach a 
person without resentment 
ar as t what was to come, and could 
latter in telling about his 
affairs and the legal problems involved. 
Il the 
the fear so often expressed that people 
will conceal or refuse to give informa- 
s unfounded. Neither with law- 
nor with laymen did we experience 
ny serious difficulty of this kind. The 
refusals to divulge information were so 
few as to be practically negligible and 
could usually be explained on special 
as language difficulties, 
of the lawyer, on the 


arousing or 


nterest the 
surveys show very clearly that 


\ 
h 


tion 


' 
ers 


rrounds such 
the 


ground of special professional activities 


in case 


where reticence could well be expected. 
Here clearly no problem is presented. 
The results were most interesting 
They showed that over half of the per- 
had where 
services of the lawyer were indicated as 
at least desirable. In the 
case of the business men interviewed, the 


ninety per cent 


sons visited problems the 


necessary 


or 


was very large; 


ngure 


of them had such problems. But only 
a small portion of such business had 
found its way into the hands of law 
er In the case of the residences, 
bout two-thirds of the persons inter- 


were without legal advice, and 


the case of the businesses, while the 





Miller, Chairman of Com- 


Re bert N. 
Albert MacC. 
Law. 


Barnes, Chairman of 








somewhat smaller, it still ap- 
per cent. We 
the potential legal problems into ‘pre 
ventive matters, such as drawing leases, 
providing wills, or arranging for the 
supervision of sales of real estate and 
the like, and ‘matters for legal adjust- 
ment’ where the legal situaticn had 
already such accidents, in- 
heritance, domestic differences, and so 
As might be expected, it is in the 
preventive matters especially that law- 
yers are avoided, no one being consulted 
in over eighty per cent of the cases. We 
found, too, that in a very large portion 
of the cases the persons interviewed had 
no idea of particular lawyers to whom 
they might go, in fact could not state 
the name even of an appropriate lawyer. 
This is interesting information, and if 
carried out on a larger scale might bring 
conviction to the lawyers themselves 
that something was wrong. At a time 
when the lawyers are complaining bit- 
terly that their business is drifting away 
to other quarters and that the lawyers 
are being allowed to starve, and while 
the associations are working for the re- 
striction of the practice of the law from 
laymen and to lawyers, it appears that 
there is here a large amount of busi- 
ness of the kind that the ordinary citizen 
has, but which is not reaching the 
lawyer. 


ratio was 


proached sixty divided 


arisen, as 


on. 


“In the other part of the survey, that 
dealing with the lawyers, the results 
were on the whole similar to those of 
the other surveys. They showed a com- 
paratively low median income return. 
They showed also, as all the surveys 
have, a direct connection between finan- 
cial success and training and preparation 
for the bar. Of course, they do not 
which comes first. It may well 
be that those who have sufficient con- 
nections to achieve the financial success 
at the bar are those who would naturally 
tend to acquire the more complete educa- 
tion anyhow. Whatever the explana- 
tion, this the conclusion from our 
survey, as well as, for example, from 
that of Dean Garrison’s in Wisconsin 
(Garrison, a survey of the Wisconsin 
sar, 10 Wis. L. Rev. 131 (1935).) and 
that of the New York County Lawyers’ 
Association. : 


show 


1s 


“Certain interesting special matters 
well deserve further study. For example, 
the indication from the returns was that 
the lawyers did not in general get their 
business from their social connections 
or the clubs or other contacts which they 
had. The most fruitful sources of busi- 
ness were the recommendation of other 
lawyers or previous clients, thus demon- 
strating the truth of the old belief that 
a professional reputation 
after all, the thing most productive in 
building a practice. Interesting, too, 
were the suggestions that the most fruit- 
ful sources of business were workmen's 


lawyer's is, 















































































































compensation and insurance activities, 
lines of business expansion which in the 
past have been thought to be potentially 
most ominous for the lawyer. . .” 

The report here refers to the com- 
pleted report of the Committee on Pro- 
fessional Economics of the New York 
County Lawyers Association, and then 
continues : 

“Other features of these surveys could 
well be commented on, but those here 
discussed are important as demonstrat- 
ing the point we have in mind. There 
is law business in the country, and yet 
the lawyers, many of them, are at or 
near the starvation point. Dean Gar- 
rison’s survey in Wisconsin demon- 
strates from another angle the increase 
of law business by interesting tests made 
from various criteria, such as the num- 
ber of cases litigated, increase in popu- 
lation, increase of industry and of wage 
earners, increase of automobiles, and so 
on. There seems little doubt but that 
law business is available. In fact the 
problem seems clear. It is out of place 
here to suggest proposed remedies. It 
has, however, been strongly urged that 
the development must be in the exten- 
sion of organized centers 
community knows that capable 
service can be secured at a fair charge. 
This is suggested as but the extension 
of the work already familiar to us 
through the legal aid society to those 
who are able to make some recompense. 
Whether or not the remedy is along 
such lines, the bar associations should 
take the lead in studying the problem 
and proposing some solution of it. They 
quite properly object to the practice 
of law by the laymen. All the more 
should they supply the need themselves.” 


where the 


legal 


California Bar Plebiscite 
Favors Higher Standards 
of Admission 


N a recent plebiscite of the members 
| of The State Bar of California, or 
dered by the annual meeting of that 
Association, the members returning their 
votes overwhelmingly higher 
standards of admission to the bar. The 
proposition submitted to them was as 
follows: “Should the State Bar sponsor 
legislation providing for the adoption of 
the improved standards for admission to 
the bar approved at the last annual meet 
ing of the State Bar?” The results were 
Yes, 4312; No, 364, out of a total of 
11,811 ballots sent out. Included in the 
resolution favored was a requirement of 
two years of college or the equivalent 
before the beginning of law study, grad 
uation from an approved law school or 
else the passing of intermediate exami- 
nations, and the introduction of legisla 
tion to bring about these changes. The 
resolution as approved at The State 


favored 
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Committee Chairmen for 1936-37: 
Committee on Aeronautical Law. Right, Karl N. Llewellyn, Chairman of 
Committee on Noteworthy Changes in Statute Law. 


Left, 





William A. Schnader, Chairman of 





hi 


Bar meeting and subsequently approved be requested to conduct a plebiscite of 


by more than eleven to one on the 
plebiscite vote was as follows: 

“It is hereby resolved: First, that gen 
eral educational standards for admission 
to the bar should require of all appli- 
cants that before beginning the study of 
law they shall have completed at least 
two years of college work acceptable to 
the University of California for admis 
sion to its junior year, or the equivalent 
thereof, which equivalent shall be deter- 
mined by the University of California; 

“Second, that legal educational stand 
ards for admission to the bar should re- 
quire of all applicants, not only that they 
pass a final and comprehensive bar ex- 
amination, but also either 

“(1) That they be graduates of such 
law schools as may be approved by the 
American Bar Association, or of such 
other law schools as may be approved 
by the Committee of Bar Examiners, 


or 


(2) If they study law outside of such 
approved law schools, that they study 
law diligently and in good faith for at 
least four years, that they register with 
the Committee of Bar Examiners before 
beginning such study of law, and that 
they be required to take and pass exam- 
inations from time to time during such 
study, which examinations shall be con- 
ducted by the Committee of Bar Exam- 
iners or under its supervision or direc- 
tion; 

“Third, that the operation of such 
standards be subject to such rules and 
regulations as may be reasonable and 
proper for the purpose of making the 
same effective, and for the purpose of 
eliminating any undue hardship to per- 
sons who in good faith began the study 
of law before the effective date of such 
standards ; 

“Fourth, that the Board of Governors 





the members of The State Bar upon the 
adoption of such educational standards, 
and that, if the adoption of such stand 
ards is approved by 
members of The State Bar voting in said 
plebiscite, the 
requested to cause appropriate legisla- 
tion to be drafted for the purpose of pro 
viding for the adoption of such stand 
ards, and that the California Legislature 
be urged to pass such legislation at its 
next session.” 


a majority of the 


Board of Governors be 


Other propositions contained on the 
ballot to the members of The State Bar 
were voted on as follows: 

“(a) Should The State Bar 
the necessary legislation, including the 
necessary constitutional amendment, to 
effectuate the recommendations of the 
committee on administration of justice 
with reference to the reform of appel- 
late practice and procedure? Yes, 3959; 
no, 537. 

(b) Do you favor removing the time 
limit within which petitions to the 
Supreme Court for hearing by that court 
of a decision of the District Court of 
Appeal must be considered? Yes, 2070 
no, 2315, 

(c) Do you favor granting to the 
Supreme Court authority to extend the 
time in which it may consider 
petitions for a period of from thirty to 
ninety days? Yes, 3071; no 1307. 

(d) Should The State Ba: 
the constitutional amendment relating to 
the personnel of the Judicial Council, ap- 
proved at the last annual meeting of The 
State Bar? Yes, 3657; no, 711 

(e) Should The State Bar sponsor 
Section 423 of the 
Probate Code relating to the nomina 
tion of administrators I 
last annual meeting of 


Yes, 4748: no 376 


Spt NSO! 


such 


Sponsor 


the amendment of 


ic 


‘ 
2d. 


approved at 
Bar? 


The State 
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Bar Standards Raised in 
Georgia 

EGINNING with the 
which will be held in June of 1937 

ill applicants for admission to the bar 
n the state of Georgia have suc 
essfully completed a hig 


examination 


hool course 


+ its equivalent, plus ninety weeks of 
iw study in an office o1 1 law school 
[These requirements, ong others 
.dopted on December 4 by the Conven- 
tion of Superior ‘| Judges of 
eorgia, become binding throughout 


significant 


from the 
preliminary 


that state. Not only 
n that it rem 
lass of states having 
requirements, either of general 
tion or of legal training, before bar ad- 
nission, thus leaving Arkansas in the 
inenviable position of being the present 
ole occupant of that categ 


ves Lreore 


educa- 


but also 


t is of much importance an exercise 
f the inherent powet judges of 
the Superior Courts of the state in con- 
ention assembled t ake rules and 
egulations in reference ission to 


the bar and procedure 

Other rules adopted luded a re 
I practicing 
ittorneys, a rule with reference to ex- 
eptions to the court’s charge to the jury 
r failure to chargé requiring 


juirement for registrat 


opies of defensive pleadings to be filed, 


nd a rule with referer ions for 


directed verdict 


Progress in Bar Educational 
Standards Graphically 
Depicted 


URING the past 1 
of “Notes on Lega 


an issue 
Education”, 
attention, has 
Association’s 
and Admis- 


which has attracted wid 
been published by the 
Council on Legal Educat 


sions to the Bar. This issue, entitled 
‘ ‘Life’ in Bar Admission Standards,” 
points out that the pictorial method is 
ecoming constantly m nportant and 
then proceeds to depict by maps, charts 
ind graphs the progress which has been 
wade in the last fifteen years in the 
idoption of the standa f ge -ral 


education and legal training recommend 


d by the American Association. 

A map of the situation in 1921 shows 
Kansas, the only white state requiring 
two years of college for admission to the 
bar, completely surrounded by a sea of 


black states. By 19341 
half of the map has turned 


f the upper 
vhite, eigh- 
then 
In the 
re states are 
Id, and the 
the thirty- 
ther present- 
-andidates for 


teen additional states ng by 
idopted the college requirement 

next three years thirteer 
shown to have entered the 
lap headed “1936” 

two states which require 

ly or prospectively, of all 


CurrRENT Events 





admission to the bar, two years of col- 
lege or the equivalent. These contain 
seventy-five percent of the lawyers of 
the country. 

The next two maps deal with require- 
ments of legal training and show that 
the number of states having a minimum 
requirement of three years of law study 
as a qualification for taking the bar 
examinations increased from _ twenty- 
eight in 1921 to thirty-nine in 1936. 
Ninety per cent of the lawyers of the 
country at the present time live in the 
jurisdictions having this three-year 
minimum requirement. 

\ progress chart of admission re- 
indicates that, while the 
number of states with the two-year re- 
quirements has risen from one to thirty- 
two, the number having no requirements 
of general education has fallen in the 
same period of time, that is since 1921, 
from twenty-one to two. With the an- 
nouncement contained in this issue in 
reference to the adoption of a high 
school requirement in Georgia, this 
chart is already in need of revision to 
show that Arkansas is now the only 
state without any requirement of gen- 
eral education. 


quirements 





On the last page is a chart giving 
three comparisons bearing on the two- 
year college requirement. In the first 
of these, the number of lawyers in states 
requiring two years of college education 
before bar admission in the years 1921, 
1928 and 1936, is compared to the num- 
ber of all lawyers in the United States 
in those years, illustrating the present 
high percentage of lawyers living in 
“two-year” jurisdictions. The next com- 
parison shows a similar increase in the 
percentage of the candidates for admis- 
sion to the bar who were admitted in 
the years mentioned in states having the 
two-year college requirements, as com- 
pared to all candidates for admission. 
The final figure, as to law students, 
shows that, while in 1928 only a little 
over half the law students were in 
schools requiring two years of college 
for entrance, at the present time out 
of the forty-two thousand students in the 
law schools of the United States, thirty- 
one thousand are in schools having this 
requirement. 

Copies of “Notes on Legal Education” 
may be obtained on request to the Amer- 
ican Bar Association headquarters. 


Example Set by American Bar Association Reorganization 
Stimulates Movement for Better Form of Organization 
in State—Draft of Act Being Considered in 
Massachusetts 


HE reorganization of the Amer- 

ican Bar Association at Boston 
has resulted in “a marked increase of 
the interest among members of the Bar 
in Massachusetts in a better State-wide 
organization of the Bar,” according to 
a letter sent to members by a Sub-Com- 
mittee of the Executive Committee of 
the Massachusetts Bar Association. 

At a recent meeting of the Executive 
Committee of that organization the 
subject was discussed, the letter states, 
and the president was requested to ap- 
point a Sub-Committee to prepare a 
tentative draft of an act and to call 
it to the attention of the members of 
the Association and of other Associa- 
tions of the State for their considera- 
with a view to presenting it, or 
some draft revised in the light of dis- 
cussion, to the incoming session of the 
Legislature in January. 

The draft which the Sub-Committee 
has sent out in pursuance of this 
authorization is substantially the same 
as the Michigan Act, which provides for 
the organization of the Bar under rules 
of the Supreme Judicial Court. The 
first section creates “an association to be 
known as the State Bar of Massachu- 
setts, the membership of which shall 
consist of all persons now or hereafter 


tion 


regularly licensed to practice law in this 
Commonwealth.” 

The remaining Section (No. 2) 
reads: “The Supreme Judicial Court is 
hereby authorized to provide for the 
organization and regulation of the State 
Bar of Massachusetts; to provide rules 
and regulations concerning the conduct 
and activities of the association and its 
members; the schedule of membership 
dues therein, which dues shall not ex- 
ceed——-dollars per annum, non-payment 
of which shall be ground for suspension ; 
the ethical standards to be observed in 
the practice of law; and the discipline, 
suspension, or disbarment of association 
members. Under such regulations and 
restrictions as the Supreme Judicial 
Court may prescribe, the power of 
subpoena and the right to administer 
oaths may be conferred upon the asso- 
ciation or its officers and committees for 
the purpose of aiding in cases of dis- 
cipline, suspension or disbarment. The 
rules promulgated by the Supreme Judi- 
cial Court hereunder and all amend- 
ments thereof shall be published in the 
Massachusetts reports and advance 
sheets thereof.” 

The Sub-Committee sent a memo- 
randum along with the tentative draft, 

(Continued on page 61) 
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YOU TOO CAN WIN 
Use The New 


WILLISTON 
CONTRACTS 


PROFESSOR SAMUEL WILLISTON 


Reporter for the Committee on the Restatement of the Law of Contracts 
AND 
PROFESSOR GEORGE J. THOMPSON 


of Cornell, a member of the Committee on the Restatement of -the 
Law of Contracts 


A Complete Revision 


Hundreds of new sections added on topics not discussed before. 
Thousands of cases added and thousands removed as the develop- 
ment of the law required. Five years of work by two outstanding 
men on Contract Law. 


Full Citations 


United States Supreme Court Reports, State Reports, Reporter 
System, Annotated Reports Systems, Law Review Comments, Amer- 
ican Law Institute’s Restatements. Approximately sixty thousand 
cases cited. 


Forms 


An entire volume keyed to the text chapter by chapter. Forms 
taken from the files of leading law firms and corporations. Forms 
that have been tested and proved authoritative. 


THE COURTS QUOTE WILLISTON! 
WHY DON’T YOU? 


--————-—-—-—-—-—— Order Form -----—--—-—--- 
Baker, Voorhis & Co. 
119 Fulton St., New York, N. Y., Dept. R 

Please enter my order for the new edition of WILLISTON ON CONTRACTS, 


8 vols., price 
Convenient terms may be arranged. 
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Lawyers Are not 
Servants of Societ) 


the Administrati 


THE RIGHT ARM OF STATESMANSHIP 


Merely the Advisers of Those Who Would Preserve the Status Quo but 
ind Accredited Representatives of a Judicial System Which Seeks to Secure 
‘f Justice in the Highest Sense—To Criticize, to Debate, to Litigate, All 


This is Well, But the Profession Must Not Surrender Its Role of Leadership* 


By Hon. Homer CUMMINGS 
lttorney General of the United States 


R. TOAS \STER, President Bastian, mem- 
bers of the Ji iary, Distinguished Guests, and 
my friends the Bar Association of the District 

¥f Columbia 
The Annual D f this Association is an event 
of unfailing interest [ am grateful for the courtesy 
that draws me hk While recent happenings in the 
national field have t us a bit breathless, nevertheless, 


ent having passed, we may now 
ely the common problems of the 
bit more relaxed, possibly some 


the period ot ext 
consider more obj 
bar. Perhaps ws 


what more disposed to take counsel together and, it is 
to be hoped, considerably wiset Excessive fears no 
longer haunt us Yemocratic processes have again 
demonstrated the liency and, let me add, the Con- 
stitution still stat 

True. there remain, as there have existed from the 
beginning, vital questions of interpretation. These, no 
doubt. will be resol 1 accordance with the American 
Constitutional method—a process of adaptation and 
growth, following ourse to the essentials of justice 
through the orderly ways of discussion and education. 

Surely we must recognize that it is rather childish 
to assume that problems have been worked out 
for us by our forefathers. Each generation must de 
termine its own destiny in its own way, dealing of 
necessity with the | conditions which it confronts 
If I mav resort to physics for an illustration, I would 


say that the law is not solid. It moves; it flows; 
it passes on 


Many centuries Heraclitus asserted that life is 


always in a state flux like a river. The law, in like 
fashion, flows on \t times it fills the course of our 
common life to it inks, occupies the crevices and 


surges forward breasted tide And, again, it 
drops back into eddies and seems for a while to lose 


current and vitalit Nevertheless the great movement 


is as inevitable as life itself, for law is but an aspect of 
life and. as Emerson once wisely remarked, “Life is 
more important than anything that can be said about it.” 


These obser ns bring me more intimately to 
the thought that ny mind as I address you here 
tonight. As events move on and the great future 
widens before us part is the legal profession to 


assume ? 


Economic and social problems, the consideration of 
which was postponed by the World War, have now 
recurred with fresh insistence Ideas are loose in the 
world. We may m them, but they will hunt us 
down The Amet i px pl have not abated an tota 

*Address delivered at meeting of the Bar Association of 


the District of Colun Der 


of their faith in our institutions, but they are in a mood 
to demand something more substantial than thin polit- 
ical gruel. They are not content with the languid 
reafhirmation of undisputed things. They want results. 
They are entitled to results. It is not strange, there- 
fore, that they should prefe~ a conception of progress 
that places its accent on human rights rather than on 
property rights; and they are entitled to have this 
choice respected. 

Manifestly they think as a nation and in terms of 
a nation. 

It is idle, therefore, to assure them that agriculture 
is a state matter or a question for the farmers alone. 
They know that nature has decreed it otherwise. The 
winds and the dust and the drought do not heed state 
lines. They have unmistakable jurisdictions of their 
own. 

Likewise it is futile to assert that unemployment 
is merely a state or local affair. It has arisen to the 
dignity of a national problem of the first order. Mr. 
Harry LL. Hopkins, the very able Works Progress 
Administrator, referring to the large gains already 
made, nevertheless took recent occasion to remark that 
while we shall in all probability reach the production 
level of 1929 in the relatively near future, there will 
still be six or seven million jobless people in the United 
States. Technological displacement, increasing popu- 
lation, and the new workers who have entered the labor 
market, have been decisive factors in creating this dis- 
turbing situation. 

Mr. Hopkins believes that “with wisdom and fore- 
sight, the problem can be solved in a way that will 
hurt no one and will bring to the people as a whole 
the greatest era of health and prosperity and happiness 
ever attained in any nation, but it can be done only if 
the Government works with business and business 
works with Government toward a common end.” 

The great South African statesman and soldier, 
General Jan Smuts, sometime back, took occasion to 
warn the people of all nations that the depression which 
had affected so many countries was not merely cyclical, 
but disclosed a complete change of world economy. 
Since that utterance was made, many of the govern- 
ments of the old world have gone forward with their 
absorption of private industry, under conditions of 
absolutism and tyranny which a lover of American 
liberty contemplates with extreme distaste. Herein 
lies a warning for us. 

We are a great creative nation. We have enor 
mous accumulations of capital and, fortunately, we are 
coming to have a more enlightened view as to the 
trusteeship involved in the ownership and control of 
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property. Power must not be employed to destroy the 
human beings it should serve. The products of child- 
labor and the sweatshops must not be used to displace 
the toil of fathers of families endeavoring to live accord- 
ing to American standards. An evolutionary process 
is going forward. It is idle to stand in its way or to 
proclaim that it does not exist. 

And now I recur to the theme that is implicit in 
these observations, addressed as they are to a company 
of lawyers. The growth of great aggregations of 
capital; the corporate structures that have been built 
up to serve them; the rich rewards that are open to 
all those engaged, professionally or otherwise, in these 
enterprises have, unless we are very careful, a tendency 
to blunt our perception of public need. We are absorbed 
in personal or narrowly professional matters. Our 
time is intensively taken. Client relations serve to ac- 
centuate the stress laid upon private as opposed to 
public interests. If business finds itself meeting these 
unaccustomed problems with an eye primarily directed 
toward personal profit, it is not perhaps strange. I 
dare say, also, that it is equally difficult for the prac- 
ticing lawyer to forget the habits of a strictly individual- 
istic age and attune himself to the fresher outlook which 
he must ultimately take if he is to survive as a wise 
counsellor and friend. 

We are not merely the those who 
would preserve the status quo at all hazards. We are 
servants of society, accredited representatives of a ju- 
dicial system which has for its ultimate purpose the 
administration of justice in its highest sense. In these 
great areas of change and progress, would we not be 
better citizens, better patriots, aye, and better lawyers, 
if we were a little less concerned with the technicalities 
which have served so well in many a strategic contest 
and a little more given to a broader view of that move- 
ment of society which seeks to stake out a more 
advanced frontier of justice? 

The fault is not all on one side and the exigencies 
of modern life have much to answer for, but the fact 
remains that many of our learned brethren have given 
less and less attention not only to public service, but 
even to a public way of thinking while in private prac- 
tice. In the meantime statesmanship has shattered the 
bonds of precedent and is seeking ways to fulfill the 
just hopes of our people. It is something of an anomaly 
that in the face of great problems we turn our affairs 
over to public servants who strive to supply the means 
to answer the public need, while at that very moment 
many of the most gifted members of our profession 
exercise their ingenuity and their experience to break 
down the structure thus created 

I am sure that you will not think I exaggerate 
when you reflect upon the fact that in many quarters 
there has been a growing distaste for tactics of obstruc- 
tion and for the ingenious devices which have been 
invoked to thwart or circumvent the processes by which 
Government seeks to attain its legitimate ends. I 
confess to a feeling of uneasiness when I reflect upon 
this state of the public mind. The public is conscious 
that that which was unplanned or selfishly guided in 
the past must take its place in an orderly governmental 
process and that a great cleansing and rebuilding pro 
gram must go forward. It is impatient with artificial 
restraints and becomes irritated by those refinements of 
logic which are calculated to render attempts at social 
reconstruction sterile or abortive 

One of the unfortunate by-products of this chang- 
ing point of view is a tendency upon the part of many 


advisers of 


of our people to be restive under the slow processes of 
the law and to cease to look upon the structure of our 
society as the basis of security and prosperity. This is 
not a wholesome situation and we must make shift to 
amend it. Lawyers cannot abdicate their great function 
as statesmen without a tragic loss to America. They 
must not lose their position as the friends of progress 
They must not permit prejudices to accumulate against 
the profession. They must seek earnestly to determine 
how they may regain that lost prestige which was so 
admittedly theirs in the larger and more spacious days 
when America was in the making. 

Questions of vast significance are m 
solution. I doubt if there has ever been a period in our 
history when there was a greater need of lawyers 
capable and willing to give their great ability to the 
wise solution of our insistent problems. We not only 
need men of this sort in the legislatures, in the Con 
gress, and in executive and judicial positions, but we 
need them in private practice where, with generous 
wisdom, they may advise helpfully in those processes 
of accommodation which are so pathetically essential in 
these modern days. The nation as a whole needs the 
service of the profession as a whole. The inward unity 
of America is a precious thing, and no element of our 
national life can afford to forget it or neglect to serve it 

Let it not be forgotten that social progress, and 
indeed all measures of governmental readjustment must 
take on a legal form. When one considers the intrica 
cies of modern business and the unexpected fashion 
in which a measure, apparently well conceived, may 
produce undesired collateral results, the difficulties of 
legislation are readily apparent. The program should 
not be merely the product of an administration at 
which the profession is entitled to take “pot-shots” 
after it has been formulated; it should be a program of 
America in which the administration, business, labor 
agriculture and the legal profession generously collabo 
rate. 

I am proud of the great traditions of our profession 
With rare exceptions the vital documents of liberty 
that mark the progress of human kind have been for 
mulated by lawyers. The charters of our colonies, the 
Constitutions and statutes of our States, the Federal 
Statutes, the Declaration of Independence and the 
Federal Constitution, without which America as we 
know it would not exist, have, to our imperishable 
fame, been the products of our labors. All through our 
history, great leaders of the bar have spoken movingly 
in the cause of human rights and in every era have 
fashioned some form of enactment to make certain of 
each popular advance. 

Is it not appropriate that we should once more take 
stock of ourselves and consider again the heights t 
which our brethren of earlier days carried the standards 
of our profession? How better can this be done than 
by reflecting upon our duty to those innumerable, un 
named, unknown, and sometimes forgotten clients 
the people of America. 

I am conscious that our profession has been 
thoughtlessly relinquishing some of its highest preroga 
tives l 


1 
i 
‘ 
i 


ving to their 


[ am jealous of its reputation, and realizing the 
mighty influence it is capable of exerting, I am appre- 
hensive lest it forego that opportunity To criticize, 
to debate, to litigate, all these things are very well, but 
the profession must not surrender its role of leadership, 


it must not forget that the law is the right arm of states 
manship. 
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UNWRITTEN BIOGRAPHY 


It Is an Astonishing Fact That There Does Not Exist a Real Biography of the Legal Scholar 

Whose Name Is Unquestionably the Most Familiar to the English-Speaking World — Search 

Reveals Trails to Blackstoniana Sufficient for an Interesting Biography with a Potentially 

Great American Circulation—A Literary Sin of Omission That Should Be Atoned for—Some 
Details of His Career* 


By Homer H. Cooper 
Vember of Chicago Bar. 


of Boswell, I was startled 
tence: 
related that Blackstone, a 
commentaries with a bot- 
and found his mind invig- 
the fatigue of his great 


URING a night 
awake by this set 
“Dr. Scott 


ober man, composed 

tle of Port before hin 
rated and support 

ork by a temperate use of it.” 

The gossip started a train of alien thought. 
Never had Blackstone and Port been associated in 
my mind until that moment. Could it have been, 

wondered, that the Father of the Common Law, 
lespite the mirthlessness of his book, really was a 
ynfortable old fellow with whom companions en- 
oyed a pipe and a mug in the coffee-house? Or 
as he a solitary drudge finding relaxation in the 
bottle, as ungregarious Spinoza unbent his mind 
y setting spiders to gladiatorial combat? . . . Come 
to consider the man, what did I know about the 
rivate life Villiam Blackstone, anyhow? 
Why had not the prescribed collateral readings of 
my formal legal training included his biography, 
long with Lord ( bell’s garrulous “Lives of 
e Chancellors”? 


Next day, I sto the desk in one of 
America’s most voluminous law libraries. “Mr. 
Librarian,” I began, “although I have practiced law 
1 nearly twenty years, I never have read an ac- 
ount of the life of Blackstone. | to obtain 

good recent biography.” 

“That should be simple,” 
rather condescendingly, I suspected 
e a thousand of then 

“The more to my 
ou help me select one! . 

“Certainly.” he agreed. “Excuse me while I 
ret the cards, ther ell go back to the stacks.” 

For many minutes I waited. The Librarian re- 
irned, confused and apologetic. “I am astonished 
. discover.” he explained, “that in all our 60,000 
ooks we do not have a life of Blackstone. It is, 

course, an overs shall be rectified 
romptly. If you at you might try the 
‘ublic Library.” 

Eventually, I did t: I tried other libraries, 
arge and small, at home and abroad, too. I perused 
ublishers’ lists, corre nded with legal literati of 
the British Empire luding its dominions beyond 
ved skilled investigators; but I did 
of the legal scholar whose 


of Sir 


before 


WwW ish 


smiled the Librarian, 
“There must 


“Will 


liscredit,” I confessed 


which 
1 hurry, 


| 
the seas, empk 
ot find a real bio 
*Paper read bet 

36. 





hicago Literary Club on Oct. 28, 


name is unquestionably the most familiar to the 
English-speaking world. 

Why was it, I marveled, that no author in 
search of a subject ever had found Blackstone? 
Did no one ever possess or manifest any curiosity 
about his career? In conversation with my breth- 
ren of the bar, I found their Blackstonian ignorance 
as abysmal as my own. “Blackstone?” they would 
repeat patiently; “why, yes, of course I have read 
Blackstone—or, at least, some of him. . . . But as 
to his life—well, it never had entered my head.” 
Nor is such indifference entirely modern: Lord 
Coleridge once observed, “One speaks and thinks 
of Blackstone as a writer, not as a man.” 

But why, I persisted! Surely the author of 
the only textbook a century and a half old continu- 
ously to this day used by faculties and students 
in any professional training (the clergy excepted!) 
played a not insignificant role amongst “The mob 
of gentlemen who wrote with ease” in eighteenth 
century London, and had not only “hands, organs, 
dimensions, senses, affections, passions,” but a mod- 
erate and creditable appetite for Port! 

In time, I became persuaded that neglect of 
Blackstone’s career is a literary sin of omission, 
unless, I conceded, there is no source-material 
available, or unless that material proves to be to- 
tally vacuous and commercially inconvertible. The 
latter possibility seemed so doubtful to me—had 
not a contemporary hack-written life of Alphonse 
“Scarface” Capone already sold 15,000 copies and 
was not a fastidious biography of Aaron Burr’s 
street-walker approaching best-sellerhood ?—that I 
undertook a tolerably comprehensive search and 
found, at least, the trails to Blackstoniana sufficient 
for what I believe would be an interesting biog- 
raphy with a potennel minimum American circula- 
tion of 220,405 copies, which figures represent the 
number of individuals engaged in legal pursuits ac- 
cording to the 1930 Federal census. 

When told, the story will be one of an orphan, 
rising, from shoddy Cheapside, to riches, a title and 
undying international fame; of a briefless lawyer 
who failed at the bar, perforce deserted it, then re- 
turned to adorn it. It will be told about a many- 
sided scholar who could write a poem in classic 
Greek, use a printer’s rule, teach a journeyman how 
to bind a book, design a Gothic church, keep the 
accounts of a great university, reform a prison, dis- 
course authoritatively of ancient documents; who 
served as adviser to Majesty, sat upon the benches 
of two great courts of justice, and who, unassisted 
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by collaborator and unsupported by patron, com 
posed the immortal “Commentaries on the Laws of 
England.” 

I] 


William Biackstone born in London on 
July 10, 1723. His father was a small silk mer 
chant, son of an apothecary descended from an 
obscure family in West England. His mother came 
from Wiltshire, and had a brother who was a mod 
erately successful surgeon in London. His father 
died before William mother a 
years later. There was and the surgeon 
uncle assumed the support of the orphaned lad and 
three older brother 

At the age of seven William was put to 
school at the Charter House Five later, a 
distant cousin procured his admission in a semi 
nary, Where, at fifteen, he headed the 
scholarship roll was deemed qualified for uni 
versity training 

In 1738, William was matriculated 
in Pembroke College, beginning a connection with 
Oxford not wholly severed for more than twenty 
years. Concerning his avocations while a student 
little is related, but, measured by his 
accomplishments, it was never he who 
across the spikes’ o1 himself 
the bars” and “breath’d the Proctor’s dogs.” 
downed no sconce, crawled no pubs, flirted with no 
village wench; and the crumpet-logged guests who 
graced his “sitter” must have departed 
across the quad well before Big Tom boomed his 
hundred and strokes Christ Church 
Tower, leaving him to solitary and literal midnight 
oil out of which flowed scholarship prizes galore 
The classics but logic, mathe 
matics, history and the sciences were not neglected 


was born, his few 


no estate, 


yeal 


years 


the age of 


and 


Blackstone 


scholastic 
“climb’d 
between 


He 


~“sque eZE d 


always 


one irom 


were his favorites, 
Not long ago, Maggs Bros. catalogued a newly dis- 
covered 77-page manuscript in Blackstone's juve 
nile holograph, headed “Select Poems and Transla- 
tions Betweew Ye Years 1736 and 1744,” including 
“Epilogue to Ye Eunuch of Terence,” “To Miss R 
with Pameis,”’ “To Mr. W. B. on Ye Birth of His 
Son,” transtations of Anacreon, nine 
selections from Theocritus, and similar collegiate 
divertisemenis. third academic year, 
he compiled # treatise on “The Elements of Archi 
tecture,” unpublished but put to practical use in 
Oxford 

Then, for reasons and upon considerations not 
unearthed, this young bookworm decided to become 
a lawyer, whereupon, it is Blackstone 
“found it necessary to quit the more amusing pur 
suits of his youth for 
he had dedicated himself.” 

There is proof that 
pected to serve a jealous mistress 
groom 


four odes of 


rine h 
During his 


rect yrded, 


the severer studies to which 
Blackstone ex 
Like the bride 
bachelor freedom at a 
legal neophyte cele 
of rhyme, a 


poetical 


who bids farewell to 
dinner with his 

brated with his Muse in an 
Miltonesque concerto of wl 
and coda: 

As, by some tvrant’s stet1 
\ wretch fors 


cronies, our 


orgy 


uch I sound the prelude 


n command, 
land, 

In foreign climes condemn'd to roam. 
An endless exile 
Pensive he treads the 


akes his native 


from his home: 
lestin’d way, 
And dreads to ©o, nor dares to stay 
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"Till on some neighb’ring moun 
He stops, and turns his eyes 
There, melting at the well-kn 
Drops a last tear, and bids ad 
So I, thus doom’d from thee 
Gay Queen of Fancy, and of Art 
Reluctant move, with doubtful 
Oft stop, and often look behin 
6 * x 
Me wrangling courts, and st 
To smoke, and crowds, 
There selfish faction rules the 
And pride and av’rice throng 
Diseases taint the murky ait 
And midnight conflagrations 
Loose revelry and riot bold 
In frighted streets their orgic 
Or when in silence all is dro 
Fell murder walks her lonely 
No room for peace, no room 
Adieu, celestial nymph, adieu 
+ ; * 


and cit 


A few months later, entered in 
this nineteen year old prodigy has plou 
Littleton Coke and Bracton, 
friend the following prophetic lette1 


and 


cae have 
Law, as it stood in 
regular Edifice: 


sometimes though that 
Littleton’s Day 
where ye Apartmet 
erly disposed, leading one into another 
fusion ; part b 
whole, all one 


where was su 
uniting in beautiful 
Room had its distinct Office 

But as it is now, swoln, shrunk, curtailed 
altered & mangled by various & 
Statutes, &c; it resembles ye sam¢ 
many of its most useful Parts pul down, 
preposterous Additions in Other Places, of diffe 
Materials & coarse Workmanship: according to 
Whim, or Prejudice, or private Con 
Builders. By wech means the Communicatior 
ye Parts is destroyed, & their Harmony qui 
hilated; & now it remains a huge 

with many noble Apartments, th 

together, & some of them of n 

present. But if desires to 

were built, to what End or Use 

municated with ye rest, ye like; he n 

carry in his Head ye Model or y¢ 

will be ve only to guide hin 
Labyrinth.” 


every 


every 
enlarg 


ontradictor 


I dific e. 


venience 


one 


Clew 


For, in 
the House of the Common Law 
cated, and he who sought it found 
heaps of unsorted materials scatt 
law's lumber room. No one 
or comprehensive textbook 
England. Only Roman 
or at Cambridge. The Inns of ¢ 
curricular training. No instructor 
principles by regu'ar lectures 
lished course of study by candidate pr 
pared himself for admission to the bat 
an unroyal 
floundered by 
absorption toward their dimly 

So it order to know 


chambers of 


Labyrinth, indeed! 


had readal 


about laws 
Law Was 


parted judi 
There was no estal 
which a 
not 
learning 


road to legal 


echelons of intellectual 


Was, In 


entered the musty 
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common law, without pedantry and with some re- 
gard to the selection and collocation of words. 

His first lecture was delivered at Michaelmas 
Term, 1753, when Blackstone was thirty years of 
age. The attendance was large and stimulating. 
At the second lecture a few days later, the room 
was packed, for here was something new and genu- 
inely interesting to young men. With steady en- 
couragement, Blackstone bent to his task and his 
venture became a conspicuous success. For five 
his series continued apart from the cur- 
riculum, with the prestige of the lecturer and the 
popularity of his discourse at constant high tide. 

No definite bibliography for the lectures has 
been found, but surely, in addition to standard com- 
pilations, tracts, analyses and institutes, he availed 
himself of the contemporaneous labors of Charles 
Viner. At least a chapter in any proper biography 
of Blackstone would be devoted to Viner, a lawyer 
who had the ambition to enroll all the laws of 
England, municipal and customary, in one con- 
nected script, and the energy and means to under- 
take the Herculean project. Were Viner alive now, 
he would dwell in Seventh Heaven as editor-in- 
chief of the Restatement of The Law. Living 
then, Viner passed fifty years penning a compila- 
tion entitled “A General Abridgement of Law and 
Equity,” died after he had finished only twenty-two 
enormous volumes, and bequeathed the copyright 
and £12,000 Sterling to Oxford for the establish- 
ment and maintenance of a Professorship of The 
Common Law in the hope someone else would 
carry on. 

It was inevitable that William Blackstone 
should be selected to occupy the new chair. He 
became first Vinerian Professor on October 20, 
1758. His prescribed duty was to read sixty lec- 
tures annually, in the English language, on the 
Laws of England. His salary was £200 Sterling 
per annum, which sum, I am pained to note, was 
only one and two-thirds per cent income from the 
foundation. 

But as his diffidence abated and the execution 
of his plan approached perfection, other emolu- 
ments and honoraria came. For instance, Profes- 
Blackstone was commanded to permit His 
Royal Highness, the Prince of Wales, to have his 
manuscripts, and the Prince returned them with a 
“handsome gratuity,” whether he read the lectures 
or not— probably not, for this particular Prince of 
Wales became His Majesty, George III. Too, there 
came, in time, unsolicited public offices such as Re- 
corder of the Borough of Wallingford in Berkshire, 
and Burgess in Parliament for Hindon in Wiltshire 
Presently, Middle Temple besought him to return 
to the London which, a while ago, had ignored him 
They offered him the coif, but he could not affors 
to accept it. The Crown offered appointment as 
Chief Justice of the Court of Common Pleas i» 
Ireland, and he could afford to reject it. 

However, when solicitors and attorneys offered 
briefs and chamber consultations with attractive re- 
tainers, he found he could accept by dividing days 
between Oxford and Westminster. He took cham 
bers in Middle Temple and promptly became 
successful at the bar, prosperous and the head of 
a family. 

Before he was the Vinerian professor, Black- 
stone had prepared for his students a concise out- 
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called “An Analysis of the Laws of England.” 
The Analysis, he said, was only to be “considered 
as a larger syllabus, interspersed with a few defini- 
ns and general rules, to assist the recollection 
such gentlemen as have formerly honored me 
th their attendance He published three revi- 
ons of the Analysis while at Oxford, but he had 
ot published, perhaps had not thought of printing, 
lectures. After return to London, he 
lirected a deputy to read from his manuscripts on 
ccasions conflicting w his professional engage- 
ments, and the substituted service caused dissatis- 
faction among students. “If we are not to hear the 
lecturer in person, we may as well read the lectures 
they complained, and demands for sum- 
tes of former auditors grew 
scripts soon were extant, 
certain lectures was re- 


uurselves,” 
naries and classroom n 
revalent. Imperfect tra 
and a pirated editiot 
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Blackstone, though by this time eager to 
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years, respectively I 
aration in various stages for over 
starting with the Ana 
y becoming an in 
rice was four guin« During ‘he eleven years 
Blackstone survive ition of the fourth vol- 
ume, seven more editions were printed. In all, the 
uuthor, himself, between the years 1770 and 1780, 
llected £16,000 in royalties. I have correlated 
s sum to present d levels, using commodity 
lices and the double-S curve, and find that, com- 

paratively, Blackstone n-year royalties on a 
ere text-book exc: bined life-time 
yvalties of H. G wonder if that 
ord, per se, iography? 

At some point edition, there 
ppears to have been everance of cordial rela- 
ons between Blackstone and the University. 
Soon after the first volume appeared, and only eight 
after his appointment, Blackstone resigned 
his Vinerian professo1 relinquished his prin- 
ipality of New Inn Hall, and completely detached 
imself from Oxford. Also, whereas the first edition 
of his book had been printed at the Clarendon 
Press, of which he had been a delegate, subsequent 
editions bear imprints of William Strahan 

Tradition says Blackstone composed the fourth 

lume of the Commentaries in his chambers at 
No. 2 Brick Court and tells how the author, maybe 


writing, 


1765. The second, third 
ved in one, three and four 

e work was really in prep- 
hiteen years, 
, and justified its creation 


best seller. The 


neous 


t 
does ne 


first 


ears 


fortified by a nip of his Port, lifted his myopic eyes 
from quill and parchment, climbed to the floor 
overhead and berated Oliver Goldsmith spending 
gloriously with friends the £500 he had received 
for “The Good Natured Man.” 


VI. 


By 1770, Blackstone’s reputation as an able 
lawyer was so firmly established that the prize 
office of Solicitor-General was tendered to him. He 
declined the post upon the ground that his impaired 
health made it undesirable for him to sustain the 
burden of its responsibilities. That same year, 
however, he promptly accepted appointment as a 
justice of the Court of Common Pleas, proving 
thereby that our present day skepticism about the 
onerousness of judicial labor is rooted in respect- 
able precedent! 

Because his good friend, Justice Yates, wished 
to transfer from the Court of King’s Bench to Com- 
mon Pleas, Blackstone consented to serve on King’s 
Bench for a time. But Yates died after four 
months, and Mr. Justice Blackstone bade farewell 
to the eminent friend who once had urged him to 
leave London for Oxford, now become Lord Chief 
Justice Mansfield of the Court of King’s Bench, 
went up to the palace, kissed the King’s hand, arose 
Sir William Blackstone, Knight of the Realm, and 
ascended the bench of the Court of Common Pleas 
to sit with Lord Chief Justice Wilmot, Sir Edward 
Gould and Lord Bathhurst until the end of his 
days. 

As a judge, Blackstone was careful, patient, 
impartial and learned—good, but not great. There 
is no outstanding opinion delivered by him. Lord 
Birkenhead has scrutinized the record and finds no 
gold. Rarely did he announce the leading judg- 
ment. His copious notes were published after his 
death, although he never expected they would be, 
and they are of no especial value. He was re- 
spected, fairly well liked, honored; but, truth to 
confess, Blackstone as a judge would not have 
entered the hall of fame. 

It is, then, as Lord Coleridge mentioned, one 
speaks and thinks of Blackstone as the author cf 
his Commentaries, and if the writer of the still un- 
written biography accords to the Commentaries 
philosophical treatment comparable to that be- 
stowed by Beveridge upon Chief Justice Marshall’s 
opinions, the Commentaries will validate the book, 
and reanimate, it may be, moribund regard for cer- 
tain premises and postulates in the function of self- 
government. No one writer has gathered the 
background of the Anglo-American common law 
more scrupulously or has stated it with greater 
lucidity than Blackstone. It behooves the student 
who strives to be a jurist as well as a lawyer to 
absorb that background, and, I submit, to know 
more than a trifle about the author, himself, in 
order to evaluate his viewpoint and perspective. 

Again, should not someone pay more than 
lip service to the architect-artisan who succeeded 
so well in simplifying his labyrinth that when he 
laid down his pen he modestly concluded: 

“It hath been the endeavor of these Commen- 
taries, however the execution may have succeeded, 
to examine [our constitution’s] solid foundations, 
to mark out its extensive plan, to explain the use 
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There is no biography of the man concerning 
whom it has been truly sad: 

“No writer in the law ever has for so long a 
time enjoyed such supremacy as he, and no other 
exerted such an influence over a great nation in 
the hour of its birth and during the years of its 
growth to full maturity of statehood.” 


ATTORNEY WITH A PAST 


st, if not All, of the States Is to Be More Exacting in Regard to the 


Applying for Admission to Practice—-A Case 


By Joun H. RtorpAn 
r> ; 7 ’ . — 2 f -_ , an ‘f Le 
Bar; Chairman of National Conference of Bar Examiners. 


name 
your 
after 
understand 
you are a men r of e Character Committee 
very much appreciate 


a OOD mornings r. Blackstons My 
is A. Rawling é I have come t 

} j +} 

: ‘ 


ie bar, 
l 


to 


State to " i ttex 
t California 


ity years practice 
his state and | 
would sig: admission. 
that 


my card, and here 1s a 


you 


alize 


ipplication for 
icquainted with me, but 
letter well- 
lawyer in Ci ia showing that I was a 
idate for Associate Justice of the Supreme 
rt of that state two years ago. I also have here 
ertificate from lerk of the Supreme Court 
California show it I am in good standing. 
that this newhat of an imposition, 
you will under it just having come here 
m not acquainted the members of your bar, 
I was told y uld be 
ther lawyer.” 
he 
lressed 
rs from 
e convint 


you 
from a 
vn 


alize 


willing to help a 


hive 
able His 
of the California Bar 
ocal banker whom he 
| that he had recently 
his bank Mr. Black- 
and little question- 
requested and rushed 


fifty 


appearance 


speaker " 1 mi of abou 
and ol 
several! 
ing 
for reference 
a sizable 
after some 
signed the appli 
to court to try a 
Applicant Stone é 
Jr., another m« r of the 
endorsement 
perused the 


vent over to see Edward 
Character Com- 
to the 
former's im- 
Stone’s character and 
established by two out- 
state wherein he sought 
admitted to the bar of 

state by the Court Appeals 
We come to the aftermath of 
ig episode, which 


tee, who readily ad his 
lication, 
essive credentials 
s thus 
" attorneys ol 

lission, he was prompt 


atter na\ 
‘ | . 

s having beet 

d 

ny 


fore- 
fictitious the 

is said admission, prac- 
vears in his new 


the 
only as to 


now 


ies used tone att 
| indifferently for three 


Py 


conveyances, concealment of assets, etc. 


bankruptcy. 


domicile. Thereafter we find him applying for 
admission in another eastern state. He produces 
the same credentials, now supplemented by new 
ones obtained in the state wherein he had most 
recently practiced, and the above scene is re- 
enacted; but with one important exception. Not- 
withstanding the rather convincing showing of 
character and fitness thus presented, the Bar Exam- 
iners of this last state, imbued with a deeper sense 
of public duty and obligation to their profession, 
decide to avail themselves of the service lately 
inaugurated by The National Conference of Bar 
Examiners in investigating and reporting as to the 
past career of the foreign attorney applicant. 

In due course the Conference reported that of 
the two primary attorney-references submitted, one 
admitted that he was not personally acquainted with 
Stone, but believed that he enjoyed an enviable 
reputation. The other stated that his information 
in reference to Stone was quite meager, but that he 
knew and admired his brother, who was a very 
estimable man. It further reported that although 
Stone had been admitted to practice in California 
in 1912, he was not well known by the Judges or 
Bar Association officials in the city where he had 
practiced. One of the Superior Court Judges 
stated: “I also have an indefinite recollection that 
he (Stone) was in some financial difficulty, but :t’s 
simply a hazy recollection which I am unable to 


definitely define.” 


Pursuing this lead, the Conference instructed 
its investigator to make careful inquiry into Stone’s 
financial history, as the result of which it dis- 
covered that he had been a party to an involuntary 
bankruptcy proceeding, in which the Master re- 
ported that Stone had been guilty of fraudulent 
The in- 
voluntary proceeding was apparently never termi- 
nated, but Stone later filed a voluntary petition in 
The Special Master reported that the 
bankrupt had concealed assets and made false oaths 





in his schedule, as a result of 
for discharge was denied 

In view of the foregoing report 
man of the state 
was applying, that official was 
and did, demand an explanation of his conduct as 
thus disclosed in the bankruptcy 
whereupon Stone sent the Bar Examiners a written 
withdrawal of his application 
of him since is not known to us, but out of the 
abundance of our experience in similar cases it 
may be reasonably predicted that he will later en 
some less wary 


vhich his application 


to the Chair 
Examiners of the 


deavor to secure admission before 
board. 

The foregoing case is by no means unique in 
the annals of our profession, but is typical of an 
evil that has heretofore persisted to some extent, 
as well as illustrative of the remedy. The disrepu- 
table admittees to the bar are seldom to be found 
in the ranks of the newly admitted lawyers. For 
the most part they are too young and inexperi 
enced, too fresh from their colleges, with their col 
lege ideals and inspiration of worthy professors 
to have been guilty of unprofessional conduct, or 
to have developed dishonest characters. Much as 
the members of the Section on Legal Education 
and Bar Admissions of the American Bar Associa 
tion and others have stressed the importance of 
good character as a prerequisite to admission to the 
bar (and it cannot be stressed too much), as a 
practical matter, neither the law schools nor bar 
examiners can ascertain or predict character while 
it is still untried and yet unformed. But the bar 
admission agencies are, or generally should be, in 
a position to determine the character of those who 
have been admitted for even but a few years, be 
cause it is generally in the first few years of his 
practice that the young lawyer meets his greatest 
temptations, and the period wherein he determines 
which highway he will henceforth travel. 

Recognizing that the character of adult prac- 
titioners is quite susceptible of ascertainment, and 
realizing that the admission of such applicants in 
the past has been too perfunctory for the good of 
the profession of the bar, the present trend in most. 
if not all, of the states, is to be more exacting in 
the character qualifications of foreign attorney 
applicants. Whereas, heretofore the practice has 
been to treat the fact of previous license of such 
an applicant as strongly presumptive of good chat 
acter, the modern tendency is to impose the burden 
of proof of good character upon such applicant. It 
has been facetiously said that in the “horse and 
buggy days” it was sufficient for a foreign attorney 
applicant to appear in Court, present his license 
and say: “Good morning, Judge.” But times have 
changed, as indeed they should, in the interests of 
public good will toward and appreciation of the 
legal profession. 

Notwithstanding the zealousness of state exam 
iners in making investigation of the character of 
attorney applicants, they have generally found their 
own facilities inadequate for the task. For one 
thing, their official jurisdiction being limited to the 
state wherein they function, they do not possess the 
prestige or enjoy the contacts of a national organi 
zation. Again, the number of such applicants in 


any given state is not sufficient to justify the ex 
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pense of creating and maintaining a 
gation bureau for this purpose. 

Realizing the necessity of 
nationwide in its scope and at the same tim 
related to bar examiners and experienced 
admission problems, The National ( 

Bar Examiners early in 1934 undert 

of investigating foreign attorney appli 
supplying this service to all the staté 
desired to avail themselves of it Since 
242 candidates have been checked and 
to the states where they are applying 
As a result, approximately 12 per 
rejected on character grounds or 

or abandoned their applications. 7 
perience in California, for sake of ex 
first 73 foreign attorney applicants 
the Conference, 8 denied admission and 
withdrew their applications; in other words, 
proximately 18 per cent failed to qualify 

The method of investigation has be 
out carefully. Two copies of a rather elabora 
questionnaire are furnished the applicant, whic! 
he must complete and send to the board of exat 
iners of the state wherein he is seeking admissio1 
The board then forwards one copy to Ihe Natio: 
Conference of Bar Examiners at 1140 North Dy 
born Street. Chicago, Illinois. In sor 
questionnaires are furnished the appl 
send them directly to the Conferenc: 
$25.00 is charged for each investigati which 
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self, depending upon the rule prevailing in tl 
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over $25.00, including in some case 
as follows 
State Fee 
Alabama $100 
California . 100 
Colorado 30 
Connecticut ‘ 35 
Idaho 32 
Indiana 40 
Kansas 35 
Minnesota 100 


investigation fee, are 

State 
Missouri 
Nevada 
New Mexi 
Oklahoma 
Oregon 
Pennsylvat 
Texas 
Utah 
Washingt 

In the Missouri, 
lexas, the applicant files his quest 
and pays his fee directly to the Conferet 
turn makes its confidential report 
examiners but informs the applicant 
when it has been made. 

_ As soon as the application is re 
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eeks. Every effort is made to expedite the making 
f reports but, du delays incident to corre- 
spondence and a frequent need for rechecking, it 
has been found that this is about the usual elapsed 
time, 

The extent vestigation varies. For 
example, it is comparatively simple to check an 
attorney for a large corporation or an official high 
n the state or national government service. Like- 
attorneys oi prominence in their own states 
eldom present any d However, such cases 
are few. It is exceedingly rare that a successful 
ind well established abandons the state 
vherein he has prospered to journey to new and 
listant fields. This es not apply to a lawyer 
vorking for a nation usiness, who is transferred 
from one place to anotl and it is also true that 
are many indi cases involving special 
But more often it is the unsuccessful lawyer, 
to make good in one jurisdic- 
try his luck in another. Per- 
combined with temptation 
ive induced practices, which 
tion to such an extent that 
move, or more serious in- 

uire immediate departure. 

This latter class furnishes many of the so-called 
migrant lawyers are seldom valuable addi- 
tions to the Bar. This is the type of lawyer whose 
ving proclivities the task of investigation 

xceedingly difficult. Such cases usually require a 
thorough investigation in several states and numer- 
us cities. In such instances a national organiza- 
tion such as the Conference is better able to obtain 
the necessary cooperation and get the actual facts. 
[here have been specific cases where the Confer- 
individuals and companies 

the would not reveal to local 


ise 
i ilties 


attorney 


there 
tacts. 
ho, having failed 
tion, determines to 
haps economic press 
and lack of characte1 
ave impaired his re] 
e finds it advisab! 
volvement may even 


ence has secured fr 
nformation which 
r state authorities 

The rule has made that where a state 
idopts the service, ist agree to submit all its 
cases of foreign attorneys to the Conference, for 
the reason that if machinery which is qualified to 
cope with difficult cases is to be maintained, it must 
be adequately financed. In other words, it must be 
supported through the funds supplied by requiring 
that all applic~nts o1 comity basis be examined 
yy the Conference. The cost of conducting the 
character investigatior aries greatly, in rare cases 
exceeding fifty dollars hout including any charge 


for overhead. On the other hand many cases cost 
considerably less than the amount paid in. The establish- 
ment of a competent and impartial agency for conduct- 
ing an extensive investigation of foreign applicants 
warrants the support of the organization by every state 
boeri. Moreover, the privilege awarded to a foreign 
attcrney enplicant, of admission to practice on the 
basis of his previous license, is one for which he 
should be abie to pay a reasonably substantial 
fee. If he cannot, it may be generally concluded 
that he is not a very desirable addition to the bar 
of the state to which he is migrating. 

The efficacy of this service furnished by the 
Conference can be, and is, officially attested by the 
California Examiners, the first board to adopt it. 
Formerly, our overcrowded California Bar was the 
Mecca of immigrant attorneys. Herewith is a list 
of such admittees for the years 1928 to and in- 
cluding 1935: 

Foreign Attorneys 
Year Admitted 
1928 ... 
1929 ... 
1930 . 
1931 ... 
1932 . 
1933 .. 
1934 .. 
1935 

Incidentally, it will be observed from the fore- 
going that the big drop in such admittees com- 
menced in 1932 when the license fee was raised to 
$100.00, and it has continued since the inauguration 
of the Conference’s investigation service. In most 
instances, the applicants were quite personable, and 
armed with credentials often from the highest ju- 
dicial and executive officers of their own states. 
The weaker their characters, the stronger were 
their credentials. Some of the letters given the 
departing lawyers were so laudatory that we won- 
dered how their states could bear their loss, and 
when in response to our inquiries as to the motive 
of their migration they referred to the salubrity of 
our climate, you can understand the California 
examiners were hard put to withstand the flattery. 

The first investigation made for our board was 
that of an applicant who had left a trail of bad 
checks and unpaid bills, incurred in many instances 
for luxuries, in two other states, before seeking 
admission in California, and yet had never been 
cited before any grievance committee in those 
states. He was, of course, rejected. Another ap- 
plicant, whom we rejected upon evidence supplied by 
the Conference, had been admitted to practice in as 
many as three states, was shown in substance to 
have absconded with another man’s wife and auto- 
mobile, and finally confessed before our Committee 
to having perjured himself in the wife’s divorce 
suit. 

Another rejected applicant was an attorney 
with a very frank and pleasing demeanor who at 
the time was teaching law in a commercial school 
in California. On the basis of information supplied 
by the Conference he was cross-examined as to 
whether he had ever embezzled funds of an estate 
of which he was administrator and had failed to 
remit the proceeds of a judgment which he had 
collected for a certain client. Notwithstanding he 
was under oath, he very glibly and emphatically 
denied his guilt thereof. When the Conference 
later supplied us with documentary evidence estab- 
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upon confronting him with the 
Board that he really did not 
but merely sought a 
with a 


lishing these facts, 
same, he assured out 
want to practice law 
so that he could secure a _ position 
company. 

Probably the boldest attempt in recent years 
to “pull the wool over our eyes” was made by an 
eastern attorney, who although shown to be an 
associate of disreputable persons, very fulsomely 
testified to his virtues. He / 
denied ever having been adjudged guilty of 
tempt. The Conference with a copy 
of a decision reported in The Ne York Supple- 
ment wherein he was adjudged guilty of contempt 
in not only violating a restraining order, but con 


license 
title 


quite positively 
con 


own 


furnished us 


spiring to defraud his client’s judgment creditor. 
A most extraordinary that of a for- 
eign-born citizen who twice failed the examinations 
in an eastern state \fter the last unsuccessful 
attempt he was declared mentally incompetent and 
was confined for a short period of time 
taining his freedom he went to South Carolina and 
graduated from a local law sch 
having gotten into some trouble during his 
While in South in having 
himself declared and then 
went to Texas, where he was admitted to the bar 
on his diploma. After he had practiced for four 
years in Texas in a desultory manner, he came back 
to the state where he had failed bar examina 
had outwitted the guard 
only did the 
but it also 
known 
a book 
concerning 
erica, that he 
unfitted for 


case was 


Upon ob 


ool there, in spite of 
course 
Carolina he succeeded 


mentally competent, 


the 
tions, convinced that he 

bat Not 
these facts 
opinion of a _ nationally 


basis of 


ians of the portals of the 
Conference unearth all 

furnished the 
psychiatrist who declared, on the 
written and published by the candidate 
his persecutions in Europe and Am 
was a victim of 
professional life. 


and utterly 


paran¢ 1a 


1 
ciass oft 


that of 
“back 


unsuc 


Another 
those candidates 
door applicants.” 
cessful in passing the bar examinations in the state 
where they not met the 
preliminary educational requirements, and so have 
to be first 


for admission 


interesting uses 1S 


called 


been 


sometimes 


who art 
They have either 


wish to practice, or have 


gone to another and easier jurisdiction 


admitted, and thereafter applied 
motion in the 
however, they neglected to practice in the 
state which has them, or failed to 
reside in it for the required time these 
brought out by the report of the Conference have 
effectually closed the “back door” to them 


on 


former state. On some occasions, 
have 
admitted even 


and facts 


Ambulance chasing evidence is_ naturally 
always difficult to obtain. In one case charges had 
been filed against the applicant with the Grievance 
Committee of the state of his former residence, and 

The Con- 
caused its 
the court 
attorney in 
had filed personal injury 


those clients still living 


for | ] ] 
iOT iacK OT evidence 


had been dismissed 
ference 
personal 
records and list all cases in 
question or his 

He then went to 
in the city where the 
statement from 


re-investigated the case and 


representative te 


partner 
cases, 
applicant had practiced and 
the circum 
stances under which they employed this lawver or 


secured a each as to 


Cio 
ed, 


rted 


his were thirty cast 
eight clients were interviewed. 
firm voluntarily 
that a runner for the firm had called o1 
their families within twenty-four hours of the 
dent and solicited Another reported 
that the applicant had called on him within tl 
hours after the accident had taken place 

duced him to sign a contract employing 

These cases were all taken on a contingent 


partner There 
One rep 


he had gone to the 


Six re] orted 
acCl 


ihe business. 


case ot a settlement 
to trial [1 


these facts, local attorneys given as references re 


of one-third of the recovery in 


went pite oO 


and one-half if the case | 
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7a person of good 


ported that he was g moral chat 


acter and professional reputation,” “honest, sincere 
and well qualified,” “his practice as an attorney was 
always fair and above-board,” and “he 


reputable 


honest 
and has a most character 
cross-examination based on the report 
ference in the state in which he applic 
These but 
stances of many which are to be found 
fidential files of the Conference, but they 
necessity for this service. 
The excellence of this 
cently and officially testified to by the 
Committee of Bar Examiners in their 


drew his application. are 


service ha 


VIZ 
“The National Conference of Bar Examine: 
tinued to furnish the Committee with charactet 
all attorney applicants from other jurisdiction 
and has made available 
otherwise would not 


ice is of great value 
tant information that 
the attention of the Committee.” 

The American Bar 
officially endorsed 


Association 
and recommended the 
service by all the 
adopted at its 1935 convention 

“Be 11 That the American 
tion approves the plan ot 
The National Conference of 
the character and rec 


states in the following 
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| character examinati 


Bar Examiners 
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Honor Justice Brandeis 

A memorial 
the evening of Friday, 
of the SOth 
Louis D, 
dresses were delivered, 


meeting was held in Washingto 
November 13th, in observ 
birthday anniversary of Associa 

the Supreme Court 

one entitled “Brande 
Brandeis, the Cham, 


Brandeis, of 


Sage” and the other on “ 
People ~ 
Chere was also a meeting on the sam« 

of Justice Brandeis at the Louisville Memo 
torium, in his native city, where he lived unt 
old. He recently presented to the University 
ville, America’s oldest municipal 
packets of his personal papers with the unders 
that they would not be opened until afte: 
He previously had made other contributior 
university library 

Although the oldest man on the 
bench, Justice Brandeis is third in seniority 
determined by the present terms of the members of th 
Court. 
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CONTRIBUTION OF AMERICAN JUDICIARY TO THE 
MAINTENANCE OF INTERNATIONAL LAW 
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Mexican-American Claims 


Commission 


in pursuance thereof; and all treaties shall be the 
supreme law of the land; and the judges in every state 
shall be bound thereby.”* “The judicial power shall 
extend to all cases arising under this Constitution, 
the laws of the United States, and treaties .. . all 
cases affecting ambassadors, other public ministers and 
consuls ;—to all cases of admiralty and maritime juris- 
diction.”* “The congress shall have power to de- 
fine and punish piracies and felonies committed on the 
high seas, and offences against the law of nations* 
and make rules concerning captures on land 
water.’ 

The langvage of the Constitution vesting in Con- 
gress the power to punish “offences against the law of 
nations” cannot be given a strictly literal interpretation. 
The Nation only can commit such offenses. But the 
provision can be construed, as I think has been done, 
as an authorization to give effect to that law by proper 
legislation. Thus, to take a single illustration, such leg- 
islation has been enacted to enable the Government ef- 
fectively to fulfill our obligations of neutrality.° Some 
old laws, not inappropriately termed neutrality statutes, 
are still on our statute books substantially as originally 
framed, although I have heard it said in recent years 
in the United States that the law of neutrality has 
disappeared. Penal statutes and other laws have been 
enacted to give effect to treaties.’ The courts have 
been concerned with interesting cases arising under 
these various kinds of laws. 


and 


Enforcement of Treaties by the Judiciary 


In giving just application to treaties, the courts 
uphold a rule of international law concerning the exist- 
ence of which there is no question ; the rule that asserts 
the sanctity of treaties and condemns the violation of 
such international covenants. 

Records of deliberations and the language of the 
Constitution reveal a purpose to provide safeguards 
against acts of States that might result in contraventions 





Art. VI. 

Art. III, Sec. 2. 

Art. § Sec. 8. 

Ibid. 

Act of June 5, 
quent acts; R. S. Secs. 5281-5291. 
ments, 35 Stat. Pt. 1, 1089. 

7. See Act of August 1, 1912, 37 Stat. 242, to give effect to 
the International Convention for the Unification of Certain 
Rules of Law with Respect to Assistance and Salvage at Sea, 
concluded September 23, 1910, at Brussels; Act of July 3, 1918, 
40 Stat. 755, to give effect to the Convention for the Protec- 
tion of Migratory Birds, concluded by the United States and 
Great Britain, August 16, 1916. 


1794, 1 Stat. 381, as extended by subse- 
See codification and amend- 
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of international obligations. It seems to be possible that 
the framers did not apprehend dangers of possible dero- 
gations of international covenants resulting from acts of 
the Federal Government itself. In any event, we have 
the somewhat odd situation that, whereas the American 
Judiciary will uphold rights against infringement by 
States of the Union, they will not prevent nor redress 
such acts of some authorities of the Federal Govern- 
ment itself* which unhappily have often occurred.® 

Our domestic machinery for the vindication 
through the Judiciary of rights secured by stipulations 
of treaties has been defined through judicial pronounce- 
ments substantially in this way: State statutes are not 
part of the supreme law of the land under the Constitu- 
tion. They will be declared void, when they contravene 
provisions of treaties, and such action has frequently 
been taken by Federal courts and by State courts.’° 
But when the Legislative Department of the Federal 
Government, acting with reference to some subject 
within any of its delegated powers, contravenes a treaty, 
the courts will not interfere. Without quarreling with 
this judicial definition of limitations on the functions 
of the Judiciary, it may be useful to take account of 
some of the reasoning and some of the expressions em- 
ployed in formulating it. There has been an unwat 
ranted use of terms of domestic law in dealing with 
questions that are governed by international law. | 
make a distinction between the two systems of juris- 
prudence merely for convenience, since international law 
is of course a part of the law of our land. 

I have referred to the rule which condemns the 
violation of a treaty. In my opinion that rule is the 
“proper rule of law’’—to use a somewhat loose expres- 
sion —and the only rule of law, which governs questions 
pertaining to the legal effect of treaties. 

It has been said that a statute in derogation of a 
treaty “abrogates the treaty” or “modifies” or “amends” 
it, also that a “repeal” or an “implied repeal” results. A 
treaty) is not abrogated or amended or repealed when 
its obligations, as determined by the proper rule of law, 
remain. It is violated by combined legislative and exec- 
utive action. Treaties are abrogated or modified in ac 
cordance with stipulations therein relating to abroga 
tion or modification; at times by other treaties. 

I have expressed the view that some provisions of 
the Constitution to which I have referred were framed 
to establish a domestic machinery for giving effect to 
international obligations. They represent, it seems to 
me, that definite purpose of the framers, and not an 
attempt to give to treaties a legal classification identify- 
ing them with Congressional enactments. To be sure, 








8. Head Money Cases, 112 | ». 580; H hitney v. Robert 
son, 124 U. S. 190. 

9. See for illustrations the Seamen’s Act of March 4, 1915, 
38 Stat, 1164, containing provisions in contravention of stipula- 
tions in about twenty consular treaties, and requiring the Presi 
dent to give notice of the termination of these treaties in part, 
which could not be done conformably to the terms of the treaty ; 
the Merchant Marine Act of June 5, 1920, 41 Stat. 988, requir- 
ing similar action by the President with respect to about twenty 
five treaties, which has never been taken by any Executive. 
The Act of March 2, 1907, 34 Stat. 1228, providing that “no 
American citizen shall be allowed to expatriate himself when 
the country is at war’, although the naturalization treaties 
concluded by the United States generally obligate our Govern- 
ment, without reservation, to treat as nationals of other coun- 
tries Americans who become naturalized under the laws of such 
countries. 

10. Illustrative cases are: Geofry v. Riggs, 133 U. S. 258 
Hauenstein v. Lynham, 100 U. S. 483; Ware v. Hylton, 3 Dall 
199; Ex parte Heikich Terwi (Supreme Court of California), 
200 Pac. 954. 


provisions of treaties may stipulate substantive rights 
that inure to the benefit of nationals of the contracting 
parties; rights akin to some provided for in statutor, 
enactments. Hundreds of decisions relating to 
terpretation of stipulations of treaties have been ren 
dered by the Federal courts and by State courts. Among 
the numerous subjects dealt with by such decisions are 
the functions of consular officers, including duties in 
relation to the settlement of estates; matters of extrad 
tion ; questions relating to protection of industrial proj 
erty; rights under treaties and statutes relating to in 
migration ; commercial matters, including the treatment 
of merchant vessels in foreign ports, and matters relat 
ing to customs ; the conduct of business by aliens ; titles 
to land; matters of taxation; rights in relation to in 
heritances.** Cases in the meaning of the term used 
in the Constitution can arise under such provisions 
However, when the operation of treaty stipulations has 
been nullified by Congressional legislation, cases arising 
under them are like Mr. Justice Holmes’s “ghosts that 
are seen in the law but that are elusive to the grasp.’* 
They are probably even more shadowy thi 
Some foreign governments may have lacked en 
thusiasm for the interpretation given by the Suprem« 
Court to the so-called “favored nation clause”. T! 
has been impatience with the procedure of seeking rem 
edies in the courts with respect to violation of substat 
tive rights guaranteed by treaty provisions. And that 
procedure is of course at times long-drawn and expen 
sive. But a long line of decisions both of Federal and 
State courts reveals a high standard of impartial judi 
cial administration. Very seldom, if ever, has a foreign 
government found a final decision objectionable 
Treaties are solemn compacts between nati 
treaty is something very different from an act of the 
Congress of the United States. A treaty securing rights 
to American nationals with respect to the landing 
submarine cables on the Island of Yap, the last treaty 
I framed or expect to frame, has no resemblance to a 
Federal statute. h respect to a 
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The same is true with 
great many international arrangements that could be 
mentioned. By a treaty the Federal Government can 
accomplish what it is incompetent to deal with by legis 
lation. And it seems to me that, clearly, in 
the Supreme Court has not given practical application 
to the statement underlying some of its decisions to the 
effect that a treaty and a statute under the Constitu 
tion “are placed on the same footing” 


; 


later years 


Perhaps it may be permissible to indulge in a spe 
ulation to the effect that, in the light of reasoning such 
as is employed in the opinion in Missouri v. Holland,“ 


the Court might ultimately adopt a construction of th 


Constitution, by which provisions, obviously designed 
to miaintain the sanctity of treaties, will not be inter 
preted to sanction their violation under conditions in 
which the Judiciary can give no redress 

I venture to indicate a possible, seemingly not ir 


rational, way of reasoning. The Constitution, and Fed- 
eral statutes made pursuant thereto, and treaties, are 
the supreme law of the land. The courts will vindicate 
rights of a person under a statute as against acts of 
officials of the Government depriving him of such rights, 
while the statute stands, unrepealed or unmodified by 
the constitutional method of doing so, which is by an- 
other statute. They will vindicate substantive rights 





11. For a summary, see Crandall, Treati. Their Making 
and Enforcement, 2nd ed., pp. 466-634. 

12. The Western Maid, 257 U.S. 419, 433 

13. 252 U. S. 416. 
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inder a treaty, until the treaty has been modified or 
terminated by the constitutional method, which is in 
harmony with controlling international law and prac- 
tice, and therefore, is in accordance with the terms of 
the treaty or by another treaty, and not by a statute. 

While indulging, an unwarranted degree per- 
aps, in the pleasant mental diversion of speculation, 
[ may wander a little further. I have spoken of the 
essentially different character of treaties and Congres- 
sional enactments. The language of the section of the 
Constitution in which reference is made to both is in- 
terestingly framed. Statutes made pursuant to the Con- 
stitution are the supreme law of the land. If they are 
not made pursuant to the Constitution, they are re- 
garded under our system as nonexistent. There is no 
reference in the Constitution to treaties made pursuant 
thereto. All treaties parts of the supreme law of 
the land under the Constitution. Our Federal Govern- 
ment is a government delegated powers, but each 
department exercises plenary authority with regard to 
subjects delegated to it [he scope of the treaty-mak- 
ing power vested in Federal authority is not defined 
by explicit rules or nciples of local law, except as 
to the declaration of the supremacy of international cov- 
enants, and the power must be defined in the light of 
international law and practice. 

Just as the Supreme Court will give effect to stat- 
utes in derogation of visions of treaties, I presume 
that the Court, if confronted with a statute violative 
of the law of nations, would feel bound to uphold the 
statute, although international law is the supreme law 
of the family of nations. Should a case arise in which 
the Court should consider that a treaty authorized, in 
the language used reofroy v. Riggs,* “what the 
Constitution forbid a change in the character of 
the Government ot that of one of the States’, the 
Court would probal t give effect to such a treaty, 
although treaties are unqualifiedly declared to be the 
supreme law of the lar In the interesting case of the 
Zamora,'® a prize case, decided by the Judicial Com- 
mittee of the Privy ‘ il in 1916, it was declared that 
the Court would not be bound by an Order in Council 
contravening international law, but would be con- 
strained to give application to an act of Parliament, 
even though the | is in derogation of the law of 
nations. 


The Judiciary and International Law Relating to 
Injuries Caused by Private Persons to Aliens 


I further venture to suggest that there has been 
confusion in our country relative to functions or possible 
functions of the Judiciary in upholding the general rule 
of the law of nations with respect to injuries directly 
caused by private persons to aliens. That rule requires 
that reasonable care must be taken to prevent such in- 


juries in the first instance, and suitable steps must be 
taken properly to punish offenders. Conformity with 
this rule of course requires the exercise of domestic 


jurisdiction in a reasonably efficient manner through 
administrative and judicial authorities. In the cele- 
brated case of The Exchange,** Mr. Chief Justice Mar- 
shall defined the scope of a nation’s domestic territorial 
jurisdiction as follows 

“The jurisdiction of the Nation within its own terri- 
tory is necessarily exclusive and absolute. It is susceptible 
of no limitation not imposed by itself. Any restriction upon 
it deriving validity f: an external source would imply 








14. 133 U.S. 258 
15 Lloyd's Reports of Prize Cases, Vol. IV. 62 
16. 7 Cranch, 116, 136 









a diminution of its sovereignty to the extent of the re- 
striction, and an investment of that sovereignty to the same 
extent in that power which could impose such restriction.” 

Interspersed among the opinions of the great judge, 
are some exceedingly interesting judicial pronounce- 
ments on international law which reveal his careful 
study of principles of that law. Because of his fame 
as a jurist, relatively slight attention seems to have 
been given to some of his interesting early diplomatic 
activities. When he was sent to France to negotiate 
with the wily Talleyrand in 1797, he put against 
chicanery, both subtle and crude, unbending standards 
of honor and clear statements of principles of law. His 
conduct on that occasion has to my mind a particular 
interest, in that it suggests a common, fundamental 
basis for the settlement of problems of international 
law by diplomacy and for their disposition through judi- 
cial determination. Perhaps one may happily put aside, 
momentarily at least, humiliating comparisons with 
some records of subsequent years in rereading and 
lingering on pages of early diplomatic history of our 
Government, written at a time when deep sense of re- 
sponsibility, patriotism, pride of country, prompted the 
designation of a man of this type and of other men, able 
and high-minded, if less richly endowed intellectually, 
for positions of trust in which dignity of public service 
or lack of it is peculiarly conspicuous. 

I assume that Marshall, in formulating his defini- 
tion of the scope of a nation’s domestic jurisdiction, 
had not in mind some principles of international law 
with respect to the treatment of aliens, the application 
of which had not attained great importance in our 
country in his day. Undoubtedly there is a clear rec- 
ognition in international law of sovereign rights relat- 
ing to matters that are subjects of domestic regulation. 
But that law and not the domestic law, statutory or 
constitutional, of our country and other countries, is the 
supreme law of all members of the family of nations 
in the control of those subjects with which it is con- 
cerned ; in the regulation of the relations of states ; and 
in the sense that acts of legislative, administrative, mil- 
itary and judicial authorities of a government and its 
laws must square with the prescriptions of international 
law, if nations are to maintain their honorable positions 
as members of the family of nations by living up to 
their international obligations. In order that this may 
be done, the acts of those authorities must conform, as 
one may briefly and roughly say, with the so-called 
international standards. There are, of course, some sub- 
jects frequently referred to as “domestic questions” with 
reference to which it is recognized a nation has such 
plenary authority that no action taken with reference to 
them can violate the ‘iw of nations. 

In a report of the American Bar Association for 
1892 there is a record of an interesting discussion with 
reference to a bill pending before Congress. The meas- 
ure was entitled “A Bill to provide for the punishment 
of violations of treaty rights of aliens.” The bill con- 
templated punishment in the Federal courts of acts con- 
sidered to be at once violations of treaty rights of aliens 
and offenses under State laws. 

The treaty stipulations under consideration may be 
said to be declaratory of the general principles of in- 
ternational law to which I have referred. The bill 
and the discussion of it by able lawyers revealed a pro- 
nounced lack of clear comprehension of the nature of 
treaties and of the law of nations. 

International law is a law for the conduct of na- 
tions and not of individuals. Nations alone can be 
called to account for infractions, and on their honor 
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we must rely to guarant he maintenance of the law. of the property of an alien is violative 
Persons engaged in anti-alien riots do not violate any Foreign offices, domestic courts and inter 
been concerned with arbit 


] | ; 


treaty or rule of international law by injuring or killing | have often 
aliens, or by destroying their property But if, as | thorities, civilian and military, destruct 


have indicated, authorities, after due warning of pos rights. Cases involving the failure 

sible illegal acts, fail to take preventive steps or to fulfill contractual obligations have not 
employ proper punitive measures, a nation becomes ré casioned international difficulties. In 
lure ons of international tribunals have f1 


] 


ai 
have a vacuity of reasoning in legal terms 


sponsible for an international link -y in the f 
to live up to the standards required | > rule | 
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mentioned. An effective remedy must of course be tion of claims predicated on allegatio1 
found in a material improvement in the administration breaches of contractual obligations 
of criminal jurisprudence. Certain it is, that the pro- authorities, there has seldom been any 
posals to which I have referred with respect to new ions of tribunals to rules or principles 
functions of the Federal iciary in the administra law relating to the basis for internatio1 
tion of criminal jurisprudence have been utterly vain Indeed, in the cases before the Pern 

In view of the authority vested in the Federal International Justice, with regard to Ser! 
Government with respect to the upholding of interna-  ilian bonds,” the Court’s preliminary 
tional law and treaties, it would seem to be practicable jurisdictional questions indicated that the 
to prescribe a procedure through Federal legislation 0! the opinion that the cases involved no 
with respect to the trial, solely in the Federal courts, ing liability under the law of nations 
of aliens accused of crime, or of citizens accused of clared that its decisions were not | 
offenses against aliens. It might be possible also to Statute by which it was created, to 
provide a specific procedure with respect to the use of national law. It is interesting that 
the injunction to prevent the operation of State statutes tribunal should consider that it 
which might be considered to eontravene stipulations sitting, in effect, as a domestic tri 
of treaties. Executive authorities have at times inte In contract I confidently believe t 
vened in judicial proceedings in Federal courts with a issue with the view that complaints 
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view to taking all possible steps looking to the ob property rights grounded on conti! 
servance of treaties and the avoidance of international raise no issues with respect to principles 
difficulties growing out of differences of interpretation law. If the Court’s view is correct, thet 
And they have been permitted to intervene in the pro tribunals, bound to determine internat 
light of international 
opinion that it would be difficult to bring about legis long period rendered judgments 
lation making such pronounced distinctions between the foundation. 

treatment of aliens and 

of ultimate safeguards to uphold international obligations “Law of Contracts”, such as is found 
through direct action by Federal authorities. The jurisprudence of nations. But when 
thought which I have in mind to emphasize is that, if stroy contractual obligations, as define 
proposals to that end which from time to time have rule of domestic law governing the lega 
been recommended by the Executive to Congress should obligations, it seems to me that inter: 
be given reality, a new beginning should be made. And may, without far-fetched reasoning, g 
it must be realized that these past misdirected efforts general principle of international 

have no foundation in our domestic law or international entitled to rights secured under dom 
law. also give effect to broad principles 


ceedings of a State court." However, I am of the bility in the 


nationals even for the purpose lo be sure the law of nations does 


Fault in respect of past ce linque ncies can probably and domestic law with respect 
not be attributed to our judicial machinery or to judges property 
It lies rather in lack of appreciation of international Our Federal courts and our Stat 
problems ; the conduct of police officials, juries, prose peatedly declared that aliens are entit 
cuting authorities; and difficulties arising from local anties found in the 5th, 6th and 14+! 
sentiment which such authorities have encountered. the Federal Constitution with respect ta 
of law” in matters pertaining to life, 
erty; “just compensation” for propert 
use; the “equal protection of the laws 
. the obligations of contracts ; just trials 
With respect to the protection of property rights of offenses against the law. Guaranties 
of aliens, our courts have as a rule, in a gratifying man bearing on the 
ner I think, taken measures to prevent unlawful acts, have been unph« 
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Domestic Law 


at 
1 


Iministration of crin 

1 in the trial of alies 
y | | 
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of treaties but have relied on our domestic laws, which a proper opportunity to defend 
safeguard rights of aliens confronted by 
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with internationa may be invoked, as has often 
ve nts and international tribunals, 
n giving applicat to the Require- 
ents of standard ternational |: have been met 
by the just decisior f our courts in giving applica- 
tion to these guaranti hen they have been invoked 
n behalf of alier f these constitutional 
safeguards as co Court go be- 
yond the requirement » standards. A State law 
restricting the e1 ent of aliens has been held vio 
lative of the 14tl ndment to the Constitution.” I 
think it ubtful that, in a so-called na- 
tionalistic era, « find general assent among the 
nations of the w to the that it 
lative of the law of tions to deprive an alien of the 
right to earn a live d, at a time when some govern 
opportunities for employment 


been done by g¢ 
law ot nations 


nstrued by the Supreme 


Is some 


proposition is vio- 


ments undertake 
for their own nati by excluding aliens 
Decisions Relating to Protection of Property 
Rights under International Law 
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just application of 
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‘nited States,” the Supreme 
h Mr. Chief Justice Marshall, 
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Court, speaking 
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criticized as a di ncorrectly stating the law I 
the tbreak of the World War it could 
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was not forbidder 


humane policy times 
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believe that at 


properly be said t , . 

rule of internatiot law prohibiting the confiscation 
of private enemy | erty and the annulment of debts 
on the territory belligerent. If Marshall was right 
ly day, it ght be that during the last 
century there was rld-wide effort to mitigate the 
horrors of war, especially as regards the condition of 
it this effort prompted general 
rule In peace treaties 
f the Great War, we find 
obsolete practice 


said 


in his ear 


noncombatants 
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sion. Like articles, some of broader scope, have been 
incorporated in all treaties by which lands have been 
ceded to the United States.** “The modern usage of 
nations, which has become law, would be violated”, the 
Chief Justice said, “that sense of justice and of right 
which is acknowledged and felt by the whole civilized 
world would be outraged if private property should be 
generally confiscated, and private rights annulled.” A 
long line of decisions by the Court upholds this prin 
ciple,” which also went by the board in some of the 
peace arrangements.** 


Varieties of Cases Involving Problems of 
International Law 

[ cannot of course undertake even sketchily to dis- 
cuss numerous other important decisions dealing with 
questions of international law. Among interesting sub- 
jects with which the Court has been concerned are: 
the standing of the law of nations as part of our system 
of jurisprudence ; the jurisdiction of nations on the high 
seas in time of peace and in time of war; incidents of 
sovereignty, particularly as regards the status of gov- 
ernment-owned property; the taking or destruction of 
property in connection with conduct of warfare on land ; 
recognition of new states, of new governments and of the 
status of belligerency ; rights and obligations pertaining 
to the status of neutrality ; acquisition of territory by a 
nation through discovery, conquest and peaceful cession. 

In appraising, as expositions of international law, 
opinions dealing with such subjects, I think it will not 
be improper to note that cases involving questions of 
this nature come before judges with comparative infre- 
quency; that judges therefore have not in such cases 
the broad background with which they deal with prob- 
lems of domestic law ; and that from time to time prin- 
ciples have been clarified and developed. In some cases 
in which exception might be taken to some of the rea- 
soning employed, it does not necessarily follow that un- 
sound decisions have been rendered. 

Perhaps decisions of ovr courts in cases of this 
nature which have attracted mort attention are those 
concerned with prize proceedings. In such cases do- 
mestic courts are required to 2ypiy the law of nations 
in the adjudication of seizures made in times of war. 
The Constitution confers jurisdiction on the Federal 
Judiciary in cases of admiralty, and under our Judiciary 
Act the District Courts are courts of first instance in 
matters relating to prize. 

Some interesting cases arose during the War of 
1812 with Great Britain. However, I presume that 
the most notable decisions are those rendered by the 
Supreme Court in the so-called “Civil War cases”. 
I have heard them described from time to time in the 
United States by Americans as cases which justify acts 
such as those against which our government repeatedly 
complained during the World War. Loose statements 
to that effect make no contribution to the solution of 
baffling problems. Motives prompting them may not 
always be clear. It is charitable to suppose that those 





26. For citations of a large number of such stipulations, 
see Nielsen’s Report, American and British Claims Arbitration 
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who make them have little or no worthwhile informa- 
tion respecting problems that arose during the World 
War, and that they have made no useful examination 
of the opinions rendered by the Supreme Court in these 
Civil War cases. 

They were cases in which the Court interestingly 
distinguished between rights pertaining to contraband 
and rights pertaining to blockade. The Court asserted 
the illegality of a “paper or constructive blockade”’ ; the 
illegality of action having the effect of blockading a 
neutral port; and the illegality of attempts to frustrate, 
by the exercise of rights in relation to blockade, the 
shipment of articles passing to an enemy destination 
over neutral territory, while it was recognized by the 
Court that account should be taken solely of ultimate 
destination in the exercise of rights pertaining to con- 
traband. 

3y virtue of the use of physical power on the sea, 
Federal naval authorities could properly interfere with 
attempts to violate the blockade of Confederate ports, 
even though a blockade runner coming from England 
might stop at Nassau and therefrom proceed, at an ap- 
propriate time, to a Confederate port or send goods by 
transshipment on another vessel. The final journey 
was on the sea, where the right of blockade could be 
exercised. Distinguishing between the shipment of con- 
traband and non-contraband articles, Mr. Chief Justice 
Chase, speaking for the court in the case of The Peter 
hoff, said: 

“The latter is liable to capture only when a violation 
of blockade is intended; the former when destined to the 
hostile country, or to the actual military or naval use of 
the enemy, whether blockaded or not The trade of neu- 
trals with belligerents in articles not contraband is abso- 
lutely free unless interrupted by blockade; the conveyance 
by neutrals to belligerents of contraband articles is always 
unlawful, and such articles may always be seized during 
transit by sea. Hence, while articles, not contraband, might 
be sent to Matamoras and beyond to the rebel region, where 
the communications were not interrupted by blockade, arti- 
cles of a contraband character, destined in fact to a State 
in rebellion, or for the use of the rebel military forces, were 
liable to capture though primarily destined to Matamoras.” 

It may be noted also that the Court, in making its 
pronouncements after the termination of the War, was 
free from the great strain of a feeling of apprehension 
as to the immediate consequences of its decisions. I 
do not mean to suggest that the decisions would have 
been different had they been rendered at an earlier time. 

The United States was not placed in a hypocritical 
or inconsistent position, in the light of principles laid 
down by the Court in these cases, when our Govern 
ment made complaints during the World War, with 
respect to operations under remarkable Orders in Coun 
cil; new methods of visit and search of neutral mer 
chant ships; interference, even with commerce passing 
between American ports, by application of proscrip- 
tions contained in a black list; measures resulting in 
so-called paper blockades, in blockades of neutral ports, 
and in control over inland commerce of some neutral 
nations. I have of course only indicated roughly some 
of the questions concerning which difficulties arose. 

An interesting case, The Paquete Habana," involv- 
ing but a comparatively small pecuniary interest and 
perhaps no very important principles of international 
law, arose during the War with Spain in 1898. A pas 
sage in the opinion of the Court to the effect that inter- 
national law is part of the law of the United States and 
must be administered by the courts has often been 
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quoted. This declaration, which was not a new one,* 
is of less interest to me than is the process shown by 
the opinion of ascertaining and giving application to the 
law. The law of nations is not a law of notions. Inte1 
national law is a law for the conduct of nations grounded 
on the general assent of members of the family of na 
tions. The establishment of the existesice or nonexist 
ence of a rule of law is a process of inductive reasoning 
of marshalling the so-called evidence of the law to ascet 
tain whether or not there is shown to be that genera 
assent which is the basis of the law. Mr. Justice Gray 
speaking for the Court, from whose decision Mr. Chief 
Justice Fuller dissented, interestingly marshalled evi 
dence of the law, and reached the conclusion that a small 
enemy fishing vessel was immune from capture. Had 
the learned justice proceeded in a similar manner when 
he wrote an opinion for the Supreme Court of Massa 
chusetts in the often cited case of Kershaw v. Kelsey,” 
he could not have reached the conclusion, I respectfully 
say, as he did, that international law forbids intercourse 
between nationals of belligerents. There has never been 
any general assent among the nations of the world bind 
ing themselves by rules or principles of international 
law to control the acts of their respective nationals in 
making contracts or having other relations with enemy 
nationals. International law, being a law for the con 
duct of nations only, has nothing to do directly with the 
conduct of private individuals. The practices of na 
tions differ with respect to such control of activities of 
their nationals in time of war. There to have 
been considerable confusion of international law with 
municipal law relating to this important subject. The 
rule of the common law forbidding intercourse with the 
enemy except under license from the sovereign has not 
infrequently been erroneously declared to be interna 
tional law.** 


seems 


The Position of the Courts in Our Government 


It is a general rule of international law that inter 
vention by a govenizient in behalf of a national against 
another government is not justified, until he has ex 
hausted legal remedies in the appropriate tribunals o 
the country against which a reclamation is made and 
has suffered a denial of justice as that term is under 
stood in international law. The rule has numerous 
ramifications, and its satisfactory application is some 
times difficult. However, the statement of the rule is 
clear, and it obviously recognizes the sovereign right of 
a government to exercise its isdiction 
through its judiciary, even with respect to qui 
may be the concern of principles of international law 
relating to the rights of aliens. With the cour 
rests the final determination of legal relationships of 
citizens among themselves and of citizens to 
ernment, but it is also their privilege and « 
with important questions entering into th 
Nations. They have the trust to maintain 
the standards which the nation has prescribed for 
through its supreme law but also the standards of civili 
zation prescribed by the law of nations. A government’ 
failure to maintain an enlightened, independent, honor 
able judiciary, mocks the development of a civilization 

(Continued on page 27) 
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THE OLD-FASHIONED LAWYER 


\larked Contrast between Dress, Attitude and Methods of the Modern Lawyer and Those of 
His Old-Fashioned Prototype—The Latter Was Eloquent, Never Mercenary, and Insisted on 
Brushing away Technicalities and Going to the Heart of the Problem—The Modern Lawyer 


Can Do Much to 


Prevent the Delays Which Are Hampering Administration of Justice* 


By M. A. HILpRetTH 
Vember of the Fargo, N. D., Bar. 


IFTY years or more have changed the entire 
legal profession. With modern offices, the law 
business is transa 1 by machinery. The type- 
vriter was invented in 1877. It has taken the place 
the old quill and pet In olden days the old- 
fashioned lawyer w1 ut his long briefs by hand. 
He cited a few cases, but he would rely very largely 


ipon what some of the great text writers, such as 
Blackstone and Kent, had said about law. 

He dressed in Prince Albert, wore a slouch 
at, long-legged boot ometimes chewed tobacco, 
lrank good whiskey ught his cases on the square 
ind, if he was a village lawyer, he was the legal 
idviser in the community. He lived well, had his 
orse and buggy, took a ride with his family, some 
times attended church, and loved a baseball game, 
layed a swift game of cards, was generally well 
thought of, kept people from getting into litigation 
ind helped people in getting out of litigation. Such 
vas the old-fashioned lawyer of fifty, sixty or 
seventy-five years ag He is gone forever in our 
rofessional lives 


The Well Groomed, Systematic Modern Lawyer 


The modern lawyer, be he a graduate of a law 
law office, is a handy man 
authorities. He names 


chool ora clerk in 
He looks up citations 


encyclopedias and us digests. If he writes a 
rief, he cites two or three hundred cases that he 
never has read and that he ought to know the 
judges of <e courts will never read. He thinks 


that by pix. ing a multitude of cases in his brief, he 
vill frighten the court into believing that his side 
of the case is right But when he gets his 
is that his opponent is like- 
He is up-to-date on all the 
new-fangled methods of practicing law. He has a 
brief, and if he has counted the cases cited in his 
pponent’s brief, he usually puts in fifteen or 
twenty or two dozen more than his opponent. 
Thus the modert vyer comes into court. He 
s well-dressed, well-groomed, has an automobile 
for which he has not paid, has one or two stenog- 
raphers, has an adding machine, telephone and all 
the machinery of a complex law office of modern 
times. He has a system of bookkeeping and the 
client has a debit and credit page on his books. 
The client is charged with postage, telegraph calls, 


ypponent’s brief, he fir 
vise a modern lawyet 


telegrams, consultati fees, fees for preparing the 
ase, argument in the courts, final judgment 








*Presidential address delivered at the Annual Meeting of 
the State Bar Association of North Dakota in 1936 


whether successful or otherwise, and he hands to 
his client an itemized statement of services and 
expenses in harmony with the business of today. 

The contrast between the old-fashioned lawyer 
and the new-fashioned lawyer is unique. The old- 
fashioned lawyer was eloquent before a jury or 
court. He sometimes took two or three days to 
argue his case in the courts, and the multitude 
listened to him. They came from long distances to 
see and hear the lawyers fight in the courtroom. 
It was a great day in olden times for the traveling 
judge and lawyers who went from circuit to circuit 
to hold court, try their cases, talk politics on the 
side, and often play an old-fashioned game of poker 
or have a wrestling match, or sometimes a real, 
genuine fist fight on the green which settled all the 
issues in the case. 


Contrasting Picture of the Old-Fashioned Lawyer 


The old-fashioned lawyer was never mer- 
cenary. He took small fees. Sometimes he took 
his pay in horses, mules or beef. Oftentimes, after 
attending the circuit, he might drive his stock 
home, put them out in his neighbor’s pasture and 
gradually collect his fees by selling off his stock 
as best he could. Hard money was scarce. Shin 
plasters prevailed. We did not get specie payments 
in the country until 1879. After the Gil ar, times 
were very hard, but there was plenty of law business. 
Fees were never extravagant in the olden days. 
Many a case involving important questions would 
command a fee of from Twenty-five to Fifty Dol- 
lars a day. Arguments in the courts lasting as I 
have said two or three days would bring in a fee 
maybe of One Hundred Fifty to Two Hundred 
Dollars. The income, therefore, of the old-fash- 
ioned lawyer as compared with the modern lawyer 
was modest. The old lawyer, if he realized five 
thousand or ten thousand from his practice, was 
looked upon as one of the leading lawyers in the 
community; but this old stock made good judges. 
Some men who have been on the bench, whom we 
now quote occasionally when we have a difficult 
case, came up from the ranks of the old-fashioned 
lawyer of fifty or seventy-five years ago. They 
knew what justice meant. They brushed away 
technicalities and got at the real heart of a law 
suit. They realized that a judge must be honest 
himself, not only know the law, but he must have 
the ability to apply the law to a given state of facts. 

The modern judge who has grown up under 
our professional system of the last fifty or seventy- 
five years is a bookworm in many instances, and he 
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too is carried away with the idea of justifying his 
decision by citing what some other judge has said 
Therefore, he cites in his opinion on perhaps 4 
simple proposition some thirty to forty decisions 
from other courts, as though he feared that he was 
wrong in his measure of | but thought that 
some other judge had measured a similar case in 
the same manner as the one he was deciding and, 
therefore, he was standing on solid ground. 


justice, 


The Trouble with American Jurisprudence 


The trouble with American jurisprudence today 
is too much law, too much citation of cases. The 
people grumble, “What we want we are not getting 

and that is that justice should be made simple 
and cheap so that he who needs this justice can get 
it.” A thousand cases are decided every year when 
if carefully examined, two or three citations of 
authorities or perhaps one or more would settle the 
law suit, and justice—which is the object and pur- 
pose of having judges and lawyers—would prevail 

This condition has grown with our growth and 
has resulted in many methods of eliminating the 
courts by appointment of masters in chancery 
referees and a multitude of court commis 
sioners to take up and find and report to the courts 
facts which ought to be determined by some 
method that is speedy, inexpensive and judicial 

When Congress enacted a law creating the 
United States Circuit Court of Appeals because of 
the congested condition of the Supreme Court of 
the United States, it was thought and believed that 
some relief would be found from this delay of 
justice, but it has failed, and now with ten United 
States Circuit Courts, and with a multitude of Dis 
trict Judges, there has grown up this constant con- 
gested condition interfered with the 
administration of 


various 


which has 
public justice 

We have a country, with one hundred 
twenty-five or hundred thirty millions of 
people, and the modern lawyer loves to be in a 
courtroom. He loves technicality and with the 
great corporate life in this country, he educates 
himself along the line of finding that two and two 
does not make four, but only makes three in the 
construction of an insurance policy, or an ordinary 
contract or bill of sale. As a result of this techni 
cal business in the administration of justice in the 
courts, people have lost confidence in the bar and 
in the courts, and we hear all along the line that 
the courts are made for the rich and the powerful 
and that a poor man has no chance to win. It is 
true that there has been reform in some features of 
our judicial life and wise men have undertaken by 
rules and regulations to improve this condition 
which confronts the courts This was not true 
with the lawyer of old. He speeded his cause and 
was ready to trv it when it was called He spent 
little time in examining the members of the jury. 
Few questions were asked and the jury was sworn 
to try the cause. He sat by the table with his pen 
and took from the lips of the witnesses their testi 
mony. The judge he case Frequently | 
have heard the judge 
You are 


witness whom vou have 


great 


one 


speeded t 
along with this 
This 


does not know 


say, Come 


case now taking too much time 


called he re 
aside, sir.” If a 


anything about this case. Step 


modern system 


groundwork for an 


judge should do that now under the 


of administering justice, the 


appeal to set aside the verdict or for a 
would be a part of the administering of 
the modern there any 
situation ? 


remedy 


Way. Is 


The Highest Duty of Mankind 


I have said that the administration 
the highest duty imposed upon ma 
lawyer is a mere minister of the courts 
be absolutely honest. It doesn’t do to say 
shall be honest as the world goes; he 
honest in his heart as well as in his head, 
fore the worst evil that can 
crooked lawyer. 

The old-fashioned lawyer had dignity 
spect for the courts; Prince Al 
with his long-top boots, he argued his causé 
lost, he smiled, went to the tavern and 
bought one or two good drinks for his oppon¢ 
The modern lawyer is an almighty poor loser. | 
kicks the courts and he kicks the jury, but he n« 
kicks himself. He sometimes says that his Op] 
nent has been dishonest and oftentimes he is quit 
sure the judge has a leaning way over on the ot! 
side. This modern feeling has excited in 
of many of our citizens a feeling that 
of jurisprudence is wrong; that cas¢ 
decided promptly in the courts; that ju 
1s justice denied Therefore, there is n ! 
statement that delays in the administration of j 
are not only dangerous, but have a 
to destroy the confidence of the pe 
administration of the courts. Attempt 
this condition have in a measure succeed 
of the states of the Union, but thers 
why a defendant should have thirty day 
to answer a complaint, and there is 1 
should not be in 
upon the calendar for trial without 
whatsoever to the opposite party, and when t 
case is called during a term of court, it should 
tried, promptly disposed of, and in such a 
that plaintiff and defendant will go out of the court 
room, not as enemies, but believing that they 
had a fair trial in a their 
have, therefore, ined 
just judge. 


that 
must 
and th 


come to the Bar 


dressed in his 


’ 


I 
perl 


tice tenden 


reason wl 
plac 


any not 


a case at issue mediately 


manne! 


court and 
solemnly detern 


fair 
been 


What the Lawyers Can Do to Improve Conditions 


We may never reach the ideal of any functio: 
of human affairs, much less in the hard task 
administering justice, but if the lawyers and the 
courts would see what they should see—that t 
delays in administering the rights of 
cause and always will cause a fee 
tainty in our judicial system—they 
in a great measure some of the del 
hampering the administration of justi 

The lawyer 
about a reform in the 
courts. If he keeps in mind what 
his client the 
wiping out technical delays; in so 


modern can do 


some of 
and court, he can 


not only help his own client, but he 


confidence and respect ot the ce 
brother members of the Bat 
busimess 1s very 
The 


He must be active, d 


The law 
fifty 
lazy lawyer 


ditferet 


was years ago Bar is 
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at utely honest to ind to the Court. If he 
nakes collections, | uld remit immediately. If 
ie does not, he ma im the collections are his: 
| therefore, he would himself \ law suit won 
n1 vy indirect method ilways full of bitterness. It 
heats the winnet the lose Therefore, the 
, awyer of the future 1 t be 100 per cent honest, or 
a e cannot succeed. H est capital always, whether 
n the Courtroom o1 tside of the Courtroom, is 
that he is an honest vel 
Hons 
* Contributions of American Judiciary 
to Maintenance of International Law 
(Cont 1 from page 24) 
om orthy of the nam brought home in a special 
ver way to one concern international affairs 
' ~ The Americar ognizes this position of re- 
sponsibility, power a enitv of the courts. He there- 
fore honors the judi ind those who worthily per- 


form its functions rofoundly concerned with the 


; selection of its mem) e is apprehensive, when occa- 
- sionally unwarranted rranted dissatisfaction with 
the discharge of thos tions prompts proposals to 
liminish or to degra el I am reminded of some 
bservations made | ible senator many years ago 


in the Senate with resi a proposal of that nature: 


“Ts the relation of the urts to the government by the 
1M ople forgotte n! re the balance wheel and check 


system bet tending Dassio! 


ind policic s 


and lib 


nh our 
the courts are t lians of ur right 
ies.” 
I have indicated 


sketchily, activities of the 
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Judiciary in maintaining international standards, by just 
application of domestic law, and through the discharge 
of functions designed to give effect to international law 
and treaties. The interpretation and application of 
treaties ard international law of course pertains also to 
the Executive Department. It is generally known 
throughout our land that that Department is entrusted 
with the performance of functions to enable the Nation 
to maintain legal rights and to meet the correlative re- 
quirement of complying with duties defined by interna- 
tional law. However, there is a sadly imperfect com- 
prehension of the responsibilities attaching to the dis- 
charge of those functions ; imperfect comprehension also 
of the far-rea.hing consequences of the disposition of 
both simple and grave problems of international law, 
domestic law and national policies. And there is a lack 
of understanding of the supreme importance of having 
continuously a foreign office, equipped with an adequate 
number of officials who are guided by high purposes 
and who are experts in the law and practices of nations. 
Through the activities of such an institution, a powerful 
government may occupy a commanding position in the 
world through its labors for the proper protection of its 
interests abroad, for the upholding of its honor, and for 
the promotion of peace among nations. 


Binder for Journal 

The JourNnat is prepared to furnish a neat and serv- 
iceable binder for current numbers to members for $1.50. 
The price is merely manufacturer’s cost plus expense of 
packing, mailing, insurance, etc. The binder has back of 
art buckram, wth the name “American Bar Association 
Journal” stamped on it in gilt letters. Please send check 
with order to JouRNAL office, 1140 N. Dearborn St., 
Chicago, Ill 













































I LIKE TO PRACTICE LAW 





The Law Has Opened to Me the Entire Field of Human Relationships, It Gives Me Limit- 

less Opportunities for Service, It Gave Me a Professional Investment Which Remained 

Intact During the Depression, It Has Taught Me to Be Patient with Life, It Challenges 

Me to Join in the Silent Work That Is Being Done Today to Improve the Administration 
of Justice 


By WILLIAM DOLL 
Member of the Milwaukee Bar 


N the April issue of Reader’s Digest a young attor- 

ney counseled his brethren, “Don’t Be a Lawyer.” 

Much of this lawyer’s lament was true. The 
anonymous writer of it might have been my twin 
brother. He studied as I did, practiced fifteen years 
as I have, knows the abuses I know, has experienced 
my hopes, doubts and worries. We are brothers under 
the skin. We differ only in attitude; he hates law; I 
love it. 

I, too, have twiddled my thumbs waiting for clients. 
I have seen the ambulance chaser grow fat, the corner 
cutter prosper, the sharpshooter gain distinction, the 
law abandoned by discouraged young men. I have wor- 
ried about debt, listened to temptation, watched busi- 
ness slip away to price cutters, and resented the press 
puns about my profession. But still I like to practice 
law—and this is why: 

It has opened to me the entire field of human rela- 
tions. No profession—not even the ministry—ramifies 
into civilized activity as does the law. Every field of 
human thought and endeavor, stripped of glamour, is 
revealed to the lawyer: business, finance, domestic rela- 
tions, government, politics, religion, war. In fact, the 
law is but the expression of these complex relationships. 
It is the code which civilization has set up for its con- 
duct. My job is to define and defend that code. 

The lawyer has been a pioneer of political prog- 
ress, a founder of freedom. The Barons defeated King 
John at Runnymede; but English lawyers gave form 
to the victory, and wrote the Magna Charta. The 
Colonial troops won the Revolution, but the Declara- 
tion of Independence came from the pen of a lawyer. 
The fruits of that victory took life in the greatest docu- 
ment of history—The American Constitution. Who 
drafted it? Lawyers. Who adopted it? A convention 
of 55 men, 31 of them law trained. 

When the states hesitated to ratify it, three patriots, 
Jay, Hamilton and Madison, with their 83 essays for 
The Federalist, crystallized opinion. Two of these men 
were lawyers, Jay becoming first Chief Justice of the 
United States Supreme Court, and Hamilton, the 
nation’s first Treasury Secretary 

On the maiden voyage of the nation, lawyers 
pointed the way. Marshall charted the constitutional 
course. Adams, Jefferson and Monroe steered the ship 
of state. Webster, Clay and Calhoun composed the 
mutterings of mutiny. When the long gathering storm 
broke, at the helm stood the lawyer pilot, Lincoln. In 
the reconstruction which followed, lawyers guided the 
craft beyond danger. As diplomats, statesmen and 

t 


judges they navigated to ports of new greatness. Of 


our 31 presidents, 21 were lawyers. What a heritage 
of tradition is this? You and I, young man, belong 
to the present generation of this fraternity. Ours 
the chance to carry on. 

The nation cannot remain static. It is now in a 
state of flux. Its destiny must depend upon sound 
minds. Whatever lies ahead, we may be sure that law- 
yers will be in the vanguard to lead public opinion, and 
incarnate human desires. My generation must supply 
these men. Those will be called who like the 
those who hate it. 


law, not 


the minister have no greater field than I to he man 
needs. Consider what is open to me: to save an inno- 
cent man from jail, to counsel an estranged man and 
wife, to reconcile torn friendships, to recover the 
widow’s mite from sharpsters, to keep an honest work 
man from bankruptcy, to reorganize a business which 
employs a hundred bread winners. 

The legislative chamber may call me. Here are 
put into words the mandates of man; here are built 
the structures of social progress. Here lawyers have 
always been in the majority. The executive and admin 
istrative offices may beckon to me. Here law is given 
effect. Roosevelt’s ten-man cabinet has five lawyers 
Hoover’s had six; Coolidge’s, three; Harding’s, five 
Of the present 48 governors half are lawyers. Or | 
may occupy the jurist’s bench, to judge every possible 
problem. None but the lawyer sits there 

The door to business may be opened to me. Indus 
try has chosen many able executives from law trained 
recruits. General Electric has its Owen D. Young 
as Board Chairman. Another lawyer, Myron C. Tay- 
lor, guides United States Steel as its chief executive 
officer. A struggling shop places its problems on a law 
yer’s desk, and twenty years later Max W. Babl 
becomes president of Allis Chalmers. Even the House 
of Morgan, a family of 20 partners, finds five lawyers 
in its brood. Business knows that successful lawyers 
think clearly and act cautiously, that they are trained 
in fundamentals. So business gives the ! 
when it selects its leaders. 

“But,” says my brother barrister, “1 
absorb all the lawyers.” True enough, but it will pick 
many of the best. However, it wants leaders, not fault 
finders—it chooses men who like the law. 

Again the young man argues: “You can’t try cases 
without clients, you can’t be a legislator, governor or 
judge without votes.” Right you are. Neither can a 
grocer keep shop without customers, a doctor without 





uwyer an edge 


isiness cannot 
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listeners. But in and out 
} 


tients, a crooner wW 
good times, we have bankrupt shop keepers and 
rchant princes on the same street, failures and cap- 
ns of industry in the same town. And, curiously 
ugh, the good and the bad in all fields have come 


m the same stock, trained in the same red school 
use. But they ha these differences: one is a 
iawker: he sees no grass but the other fellow *s: he 
serves nothing but tacles. The other does not 
iit for opportunities makes them. If the profes- 


n is crowded, the ret s small, competition keen, he 


ikes the best of it, goes to work and clicks. 

But the twin insist [ am limited by the canons 
ethics; I must not vertise or solicit; I cannot 
velop business as others do.”’ So you cannot, and 


the only chain whi ecks you is the code we all 


spect, I fear you But why blame the law? 


Why tell other young n to keep away from it? If 
u can’t hit the ball, perhaps others will have a better 
itting average. 

For every lawyet fails I can show you a dozen 


undful of insurance solicitors 


till seeking green pastures, a great group of bankrupt 
inufacturers, and a ot ex-bankers thrown in 
good measure If think the law is tough, look 
ound. 
I was too young e downed by the depression. 
e milk bill had to ! the kid given some shoes, 
ere was office rent to meet; so there were no funds 
» gamble. Here is w [ really appreciated the law. 
\ll my cash was in | I There was no money tied 
inventory, machit ecurities My investment 
emained intact Phar 1, I was a lawyer! 


But I was old igh to learn from 


the depression 
iany lessons not { textbooks 


The law showed 
e the seamy side he problems and mistakes of my 
lients were revealed without window dressing. 
saw men succeed and then fail. They came up in 
They thought they 
only born at the right time. 
Some gambled their earnings by expanding their plants, 


od times because of 
were smart, but t 


times. 


1 


ind, when the they went down. Others 
labbled in stocks, made money, then tried to double 
playing on margin, and lost. Many started small, 


uid their debts and pered. Then the money nerve 
ibrated. They incing with the other fellow’s 
ioney, put their 1 innocent looking paper, and 
ound up worse tha rok [hese things should not 
appen to me 


The law taught 1 t e patient with life. I have 
Lome Met Me « MRR te oh P 
bserved that the n ent lawyers are common 
lay with a purpose, that industry is greater than bril- 
iance, that the plodd is balance while the genius 
s lopsided, that tl struggler reaps his reward. 


cannot expect t en twenty years my senior 


experience. I must e my time as they did; and 
I will be patient 

I have learned t ereatest case may some day 
me from the vho cleans my office, the 


janitor or elevator | ind so they are my friends. 
Chey always spe [They don't to everyone. 
That’s something mot n't buy. The law gave it 
to me—it made me | 


It is charged tl 





rofession has degenerated ; 


at lawyers circumvent the statutes; that there are 
njustices in the law; that we have become commercial- 
ed; that every lawy is his price. What shall we 
lo about it? Shall fret and pout? Shall we for- 


ver regret the years study and struggle? Or shall 


*¢ 
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| Like to Practice Law 


we accept the charges as a challenge? If the profession 
is in disrepute, have its critics tried to improve it? If 
legal process is poky and court congestion confounding, 
have the “Don’t Practice’ lawyers sought remedies ? 

But most of these charges are magnified. They 
have gained credence because lawyers have not fought 
back. Lawyer baiting is by some considered smart 
journalism. The patient work of a plodding lawyer 
never receives any ink. But let him get into a mess, 
or short change a client, and he rates the front page. 
Is it not so with most professions? Take the ministry. 
No editor gives space to the sacrifices of the parish 
shepherd ; but let the man of the cloth fall from grace, 
and the newsboy has a big day. How about the physi- 
cian who sits at the patient’s bedside through the dreary 
hours before dawn? The metropolitan press isn’t inter- 
ested ; but if he deserts his wife for a pretty patient, his 
shame is spread in headlines. The reason? The weary 
work of a professional man is not dramatic or sensa- 
tional. It is not news. It does not increase circulation. 
The newspapers don’t print it. 

If you still say, “Don’t Practice Law,” listen to 
this. Have you heard of the American Law Institute ? 
For 14 years it has been compiling a restatement of the 
common law. It was sponsored by the nation’s leading 
lawyers, judges and law professors. Heading the move- 
ment were such public spirited lawyers as Elihu Root, 
George W. Wickersham, William Draper Lewis, 
George Wharton Pepper, Justice Cardozo. Hundreds 
of lawyers from every state participated. They under- 
took a gigantic task. They found the law in 48 states 
in confusion and conflict. They aimed to unify the 
law and simplify the rules of justice. In 14 years they 
have codified five main branches of the law, and are 
now working on others. So important is this under- 
taking that the Carnegie Corporation gave $638,000.00 
to finance it. These men are the hewers of wood and 
bearers of water we never read about. They have 
received nary a farthing of pay. Their’s is a labor of 
love. 

And here are some more Good Man Fridays—the 
Commissioners on Uniform State Laws, all of them 
lawyers. Sponsored and financed by The American 

tar Association, they have worked for a generation to 
unify state statutes. They have compiled 55 uniform 
codes including commerce, divorce, crime, property and 
child labor. Some of these have been adopted in all 
of the states, and many of them in most jurisdictions. 
Have you ever thought what it means to do business 
in many states whose laws differ from your own? 
Today the contractor, banker, merchant, investor, know 
their rights in at least 25 states—thanks to the work 
of these men. 

The American Bar Association has assembled 
attorneys representing 150,000 local governments to 
improve municipal law and governmental efficiency. 
The Association's scientific study of crime has received 
open praise from the White House. The national bar 
has sought the energies of young men by organizing 
The National Junior Bar. It has appointed youth to 
important committee assignments. 

In every state of the union lawyers have improved 
practice standards, shortened court methods, and made 
it easier for litigants to obtain justice, and for courts 
to dispense it. All this work has been done silently. 
This effort has been gratuitous. Do you read these 
things in the papers? Not a word. These are deeds 
of the right hand which the left hand knoweth not. 

Now, brother, where were you while this work 
was done? Where will you be when new plans are 
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Do you belong to the bar groups which tackle 
I doubt it you do, criticize there 
magazines; 1f you don't, join your bar 


made ? 
these tasks: 

not in the 
associations, and do something besides talk 

You and I should work in the common 

cause. We will get nowhere baying at the There 
remains much work to be d to correct, new 
trails to blaze. We have the highest stake in the future. 
We must live with it longest. To us must fall the task 
of continuing to improve the law, simplify the practice, 
and elevate standards 
the ranks, let’s try to 
become flagrant, let’s roll 
work. Our voices can be 
and, if 


asserted. 


toget! e! 
moon, 


€ one anuse 


[f a dishonest head appears in 
weak If 
and go to 
every bar meeting ; 
youth 


correct the abuses 


up our sleeves 
eard in 
ears are deaf, the numbers of can be 


So we have a challenge, brother, to build confidence 
in place of criticism. We can meet that challenge by 
hanging our heads, pointing to the 
an indictment of the many, and shouting, “Don’t Prac 
tice Law.” Or we can get on oes, 
Ne 


hame of a few as 


weed out the 


wayward—and lead. can sull serve. Which 


shall it be: crab or crusader 


A Significant Conference on 
Disciplinary Procedure — Re- 
sponsibilities of the Bench and 
Bar—Methods in Use in Differ- 


ent Types of Bar Organization 
of the American 


Committe n Professional 


sponsored 


Bar Associa 
Ethics and 
a significant discussion of 


[ the last meeting 
tion its 
Grievances 
disciplinary problems and procedures. The purpose o 


| 


consider the reé pective 


] 


the conference was ti respon 
sibilities of the 


compare the efficiency 


matters and 


that are in use 


Bench and Bar in suc 
of the procedut 
under different types of bar organizatior 
In opening the Conference, tl Chairman, Mr 
Robert T. McCracken, of 
need of a housecleaning by the Bar 
that 90% or 95% of the legal 
pointed out that the 


Committee on Professional Ethics and Grievances oper 


*hiladelphia, stressed the 
though expressing 
the view 
honerable high-minded men. He 


profession are 


a clearing house with respect 
that it 


against members of the 


ates to a large extent as 


to matters involving pr usconduct ; 


fessional 


does not present accusations 


Bar which result in discipline; that its work 
judicial in character wrhids its 
prosecuting charges against lawyers. When 
that sufficiently serious professional misconduct has been 


is quasi 
actively 
satished 


which fact fe 


shown, it recommends expulsion from membership in 
the American Bar Association, if the lawyer is a mem 
Whether the lawyer i mber or not, it calls 
authorities fot 
proper. He stated that the 
work of the Committee and 


alone can bring about 


ber. 
such charges to the attention of the local 
such action as they 


better coordination of the 


deem 
that of local associations, which 
disbarment or lawyers, is indispensable 

In introducing Honorable Fred T. Field of the 
Supreme Judicial Court of Massachusetts, he stressed 
the impotency of the Bar in 


suspension 


matters of discipline at all 





points without the encouragement and act 


the Bench. 
Character of Disciplinary Proceedings 


Mr. Justice Field, emphasized the fact 
plinary proceedings are not criminal in cha 
they are brought primarily for the protect 
public rather than the profession ; the inquir 
same as is made when one seeks admission 
namely, whether the person under investigat 
be a member of the Bar. As a corollary, 
that in disciplinary proceedings it is not 
misconduct be proved beyond a reasonabl 

The Courts must accept responsibilit 
ing whatever discipline misconduct warrant 
must rely on the Bar to receive, investigate 
to the attention of the Courts those cases w 
merit the Court’s consideration. He stresse 
tance of the Bar Association’s being represent 
including as large a percentage of the Bar 
and that, in considering complaints, it mu 
and free from favoritism. Bar Association 
constantly to develop in themselves highet 
conduct. In states where the voluntary 
Association prevails, it must set up the 
receiving and investigating complaints 
Courts are asked to proceed against a 1: 
must be willing to assume the responsibility 
senting the public in a vigorous investigation o 
conduct alleged. He admitted the great advanta 
the Bar has in investigating misconduct whet 
of organization gives it the power to issue su 
administer oaths. He stated that 
renders is in dealing witl 


one ‘{ 
services the Bar 
of alleged misconduct that ought never t 
attention of the court. 

Mr. George R. Farnum, of Boston, 
spoke of the unfortunate effect that the 
rency of a materialistic attitude in our i 
look and the increasing commercialism of 
culture have had on the legal profession an 
He deplored the condition that is resulting in tl ince 
ts in 
edir 
aff 


emb 
ittes 
ards 
profession but stressed the point that the deré¢ 
which the profession as a whole is held 
the public is the misconduct of only a rel 
believes the pri 
spirit of t 


percentage of lawyers. He 
imbued with the 


lavol 


whole to be 

knows no fear or 
Michigan Disciplinary Procedure Described 

Mr. George E. Brand, former Presid 

Detroit Bar Association, of Detroit, Michiga 

the procedure in disciplinary matters in Mx 

bar government is provided for by rule of 

ized by statute. He emphasized the advanta 

ible bar government under court rule as 

from the rigid prescription of legislative act 

that the provisions for grievances procedur: 

be the most difficult part of the integration 

the aim was to formulate a procedure by w 


1 


assumed, and would discharge, the maximu: 
sibility in connection with complaints and 
make the governing under court 
lo accomplish this, bar 
simply with the power to investigate « 
to take the proofs constituting the sole record on the id al 
tormal hearing. He expressed the opinic iling 
the distrust of the 
rience with it 
The State Board of Bar Commissione1 
One ts elected by the 


iere 
line 
committees were nvestec yt est 
I into} 


Bar self 


integrated bar is due 


21 Commissioners 


tegration ol 
iximum ot responsi! ilit n 


ited in 1933. 
nt, Vice-President, Secr: 


erit discipline, it so reports to 
presented by counsel 

iy also have representat 
nee, to the full Coun If 


fore the full Council w 


right to appeal to the Supe 


id already substantiall 
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ie 17 Congressiona ricts and four at large are 
unted by the Court. The Board of Commissioners 
four person ch district 
Commiussione! titute the 


who with the 
Griev- 


mints 
trict 

Committee for the 
Grievance ( 


standing 


has the power to in- 
mal misconduct alleged 
It has the power to issue 

When the Committee 


warrant discipline other 


Each 
gate any 
ave occurred in its d 


matter 


poenas and administ ths 
ls facts which in its 
a reprimand, it fil erified report of its pro- 
f 


recommendations, 
the clerk of the 
a matter of course issues 
v cause why the report of 
confirmed. 


tact, 
office of 


lings, including findings of 
testimony taken, in 
uit and the court ther 
the lawyer an order t 
Committee should 

on the order to shi use are presided over by 
he State Presiding Circuit 
subject to the 


lis tion 


S| he pre yceed- 


ee judges designated 

lge. Their final o1 

preme Court in its ¢ 
Subject to the apy rf 

ird of Commissioners 

s governing procedure betore 
Mr. Brand 

ilysis disciplinary 


review by 


the Supreme Court the 
rules and regula- 
the committees. 

view that in the last 
the same in rural 
| the same procedure may be 
er effectiveness results from 
ourt and that the 
grievance matters should 
at times 


1 
make 


expresse¢ the 
problems are 
I urban communities al 
d, and believes that gre 
the Bar ordet 


issumed by the Bar, unpleasant as it may 


North Carolina Act Creating State Bar 


Mr. Julius ¢ reensboro, N. C., President 

the North Carolina St Bar, discussed the legisla- 
act under which the Bar of that state was incorpo- 

It has a il made up of the Presi- 
tary, Treasurer, and one 
judicial district. Among its com- 
mittee, which has the assist- 
licensed lawyer, who assists it in 

investigations and pr of disbarment pro- 
dings. Complaints to the Committee must be filed 
affidavit form and th wyer complained of replies 
like manner. If it appears to the Committee that 
complaint is supp and is such as to 

the Council. If the 
uncil is similarly impressed, it orders a ¢rial before 
ee members of the Ci at which the State Bar is 
the lawyer complained of 

if he The trial 

mendation, with all the evi- 
the attorney excepts to 
there is a hearing 
enters whatever judgment 


Smit 


mber from each 
ttees is a Grievance Co! 
e of a full-time | 


ecution 


fact 


so desires. 
nmuttee reports its ree 

report of the Trial mittee, 
leems propet 


From the judgment 


e Council, the attorney has 
Court. In this trial, 
He deplored the deci- 
Parker 
was not subject to dis- 
money as executor of 
estate rather th: He expressed the 
nion that the improvement of disciplinary procedure 
roved the standards pre- 
North Carolina 


rior 
‘re is a right to trial by jury 
n of the Supreme 

ere it was held that a 


the case of /n re 


line as such because he stole 


ina ttorney 


ling in the practice 
Court’s Authority to Compel Payment of 
License Fee 


n that followed, Judge John 
raised a 


In the general discus 


Dawson, of the Supreme Court of Kansas, 


question as to the authority of a court, in the absence 
of a statute, to compel attorneys to pay an annual license 
fee. Mr. Brand, of Michigan, stated that the Court's 
inherent powers, which include the power to control the 
practice of law, enable it to collect from lawyers such 
money as is necessary to the proper investigation and 
government of the Bar. As it imposes the conditions 
for admission to practice, including the payment of 
fees, so it may prescribe the conditions for continued 
eligibility to practice. 

Mr. Walter B. Gibbons spoke of the situation in 
Pennsylvania, where the courts were directed by statute 
to levy a charge of twenty-five cents on each writ, which 
was appropriated for the use of local bar associations 
in the maintenance of their Boards of Censors. A later 
statute authorized the courts to appoint Boards of Cen- 
sors with authority to compel the appearance of wit- 
nesses and production of records. The courts, in the 
exercise of this authority, always appoint the Board of 
Censors of the voluntary bar association. He referred 
to the practice adopted in that state by Boards of Cen- 
sors of finding the facts and recommending discipline 
but leaving for the courts the determination, without 
recommendation, of the discipline to be imposed. 

Judge Ernest A. Inglis, of the Superior Court of 
Connecticut, raised a question as to the propriety of im- 
posing upon the lawyers the expenses of maintaining 
the purity of the Bar. Mr. Brand expressed the opin- 
ion that this burden was properly imposed on the Bar 
and that it was not burdensome when imposed on the 
whole Bar. 

Mr. Philbrick McCoy, of Califérnia, stressed the 
need of as much expedition in disciplinary proceedings 
as is consistent with a fair and impartial hearing. He 
gave a short description of such procedure in California 
and stated that from inception of complaint to the final 
decision of the court it covered nine months in con- 
tested cases and about five months in the uncontested 
ones. 

In concluding the discussion Judge Arthur E. 
Sutherland, of New York, a member of the Committee 
on Professional Ethics and Grievances, described briefly 
the work of the Committee, emphasizing the fact that 
its jurisdiction is limited to recommendations of expul- 
sion from membership or censure of members of the 
American Bar Association. He called attention to the 
fact that most of the lawyers concerning whom the Com- 
mittee receives complaints are not members of the 
American Bar Association and that, in consequence, the 
Committee is obliged to seek the cooperation of local 
associations in bringing about such discipline of un- 
worthy lawyers as is required by the interests of the 
profession and the public. 


Hubert C. Wyckoff : 

Notice has been received of the death of Mr. 
Hubert C. Wyckoff of Watsonville, California, on 
November 29 as a result of a heart attack. Mr. 
Wyckoff was President of the State Bar of Cali- 
fornia in the year 1933-1934 after having taken an 
active part in its work for many years. His ad- 
ministration was a distinguished one as he pre- 
sented the problems of the Bar Association in every 
corner of the State of California, where he became 
widely known and universally beloved. He was on 
the program of the American Bar Association at 
the annual meeting in Milwaukee, speaking on the 
subject of “Judicial Selection.” 
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REVIEW OF CASE LAW 
FIELDS 

The Board of Editors have long been con 
sidering the extension of the field of the review 
of recent decisions, which has heretofore been 
confined to those of the Supreme Court of the 
United States. 

There are some obvious difficulties in such 
an extension which have heretofore always 
compelled a decision in the negative. 

First in order is that which surrounds the 
selection of cases for review. It is believed that 
no one man can select cases which all lawyers 
will consider of interest to them. It has been 
tried in other legal periodicals without any con- 
vincing demonstration of success. Selection for 
the law student is not so difficult and the selec- 
tion by the teacher for his pupils has been well 
done. Selection for the average practitioner, 
however, has never been so successful. 

Second in order is the editorial problem. 
The Journal would need an increase of its staff 

handle the review of decisions in all the 
courts. 

The Board of Editors have come to the 
conclusion that cases should be selected, not at 
random, but from special fields, and that each 
group of cases should be reviewed by a special 
ist in that line of cases. The interest of the law 
yer whose practice deals with a special branch 
of the law will thus be attracted and served. 

One excellent example of such a method 
is shown in the periodical currently published 
by the section on Municipal Law which is aided 


IN SPECIAL 


by the Legal Research Bureau of the New 
York University School of Law. The selection 
of cases is confined to those involving the law 
of Municipal Corporations and the editorial 
problem has been fully solved. 

The Journal is very glad to announce th 
forthcoming publication of a series of impor 
tant articles in which the latest cases in the 
special fields of law covered by the American 
Law Institute Restatements will be reviewed 
The American Law Institute is cooperating 
heartily with the Journal in this project, and 
the articles will be prepared by men who have 
had a leading part in the work of that organ 
ization to date. 

Subject to possible change, the present 
program contemplates an article on “Confit 
of Laws” by Mr. Herbert I’. Goodrich, Adviser 
on Professional Relations of the Institute, in 
the February, 1937, issue; by Mr. Samuel Wil 
liston on “Contracts,” in the March issue; by 
Judge Oliver W. Branch, of the Supreme 
Court of New Hampshire, on “Negligence and 
Intentional Harms,” in the April issue; by Mr. 
Austin W. Scott on “Trusts,” in the May issue; 
and by Mr. Warren A. Seavey on “Agency 
in the June issue. 

In this day of specialized 
believed that the review of cases should also be 
specialized. The distinguished ability of the 
editorial talent of the Institute affords a guar 
antee that the work will be ably done. One 
advantage at least is assured, namely, that the 
busy lawyer may not be compelled to wade 
through pages of cases uninteresting to him, 
in order that he may find the few in which he 
is interested. 


practice, it is 


A LEGAL COURT OF HONOR 

The Chicago Bar Association has estab 
lished a procedure which may fitly be charac 
terized as a legal Court of Honor. Members 
who believe they have been the victims of un 
just and erroneous public attacks upon their 
professional integrity may apply to the Com 
mittee on P rofessional Ethics for a considera 
tion of the matter, and that committee may, in 
its discretion, conduct hearings and render a 
decision. 

If the decision is favorable the committee 
will bring it to the attention of the persons 
making the attack and, wherever feasible, an 
effort will be made to correct any record in 
volved. This procedure, novel in the legal field, 
has already been invoked by one Chicago law 
yer, with the result that a court ordered certain 
matter reflecting on him stricken from the rec 


ord. 
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The Great Lawgiver:Justinian 
By HoNoRABLE WILLIAM RENWICK RIDDELL 


astice Appeal, Ontario 
HOSE of us who are LL.B.s and most other law- 
yers have some acquaintance with “The Institutes 
of Justinian,” which “The Emperor Caesar Flavius 
Justinianus, Vanquisher of the Alamani, Goths, Francs, 
Germans, Antes, Alani, Vandals, Africans, Pious, Glor- 
ious Trimphant Conqueror, ever August” about the 
middle of the Sixth Century, A. D., commanded “the 
Most Eminent Tribonian with the illustrious 
[Theophilus and Dorotheus, Professors of Law” to write 
wr “the Youth desirou studying the Law.” And 
probably there is no part of the work better known than 
the saying in Lib. I, Tit. 1, 3, i. e., “Juris praecepta sunt 
haec: honeste vivere, alterum non laedere, suum cuique 
tribuere’—the precepts of the Law are these—to live 
honorably, to injure no one, to give everyone his due. 
It may not be without interest to inquire how this 


mperor followed the precepts of his own law ; and for 


fortune to have extant a de- 
ription contemporary but for some time concealed. 
The author, Procopius, seems to have been one of 
the Samaritans, who became, nominally at least, Chris- 
ans, to save life and property; he became a lawyer, 
robabiy at Constantinople, and was in 527 A. D., ap- 
pointed Secretary and legal adviser to the celebrated 
General Belisarius, to whom Justinian owed most of 
us conquests, and he treated with contemptible 
ngratitude and inhumanity. Procopius wrote an ac- 
uunt of the campa f Belisarius in his celebrated 
Military Histories leasing Justinian, by his praise 
f Belisarius in that k, he placated him by writing 
in account of Justin buildings, his Edifices; then, 
to make up for the eulogies in that work, he wrote his 
{necdota, containing, as he alleged, a true account ol 
ustinian and his wife, Theodora. This work, written 
ibout 559 A. D., is rightly described as “the private 
papers of a great historian on the manners, customs, 
morals and scandalous episodes in the lives of the illus- 
trious of his time.”’ It is written in a bitter strain, but 
| see no reason to place less dependence on it than was 
lone by Gibbon, the historian of The Decline and Fall 
f the Roman Empire. The book was, naturally, kept 
ecret till after the death of all concerned. It is written 
n the “koine,” the familiar dialect of Greek, and has 
en printed more than once. There are several trans- 
lations in English, far the best me judice, being that by 
Richard Atwater, first published in New York in 1927, 
and reprinted in 1934. I make full use of this admir- 
ble edition in this paper, and have no hesitation in rec- 
mmending it as accur and appreciative 
Justinian is described as “the cause of more and 
worse calamities to the Romans than any other man in 
ill their previous history For he had no scruples 
gainst murder or the seizing of other persons’ prop- 
erty in short, was the greatest corruptor of all 
noble traditions.” He is credited with one virtue only 
if it can be called a virtue—that is utter devotion and 
faithfulness to his wife, Theodora. She was an actress 
ind a courtezan, not the kind, the hetaira, but a 
mmon prone, thrusting herself upon men promiscu 
usly, exposing her person in lascivious dances, and 
wholly without sham Che 


Roman law forbade the 
Emperor to marry a prostitute, and so long as Justin, 
Justinian’s uncle, was alive, Justinian kept her as his 
mistress, though he had her raised to patrician rank. 
On the death of Justin, his nephew, Justinian succeed- 


at, we have the 2 


higher 


9°79 





ing to the throne, he had the law altered and married 
her. Thereafter until her death by cancer, she practi- 
cally directed the conduct of her husband; she gave him 
no children, and after her death, Justinian remained 
faithful to her memory, and did not marry again—she 
had frequently been pregnant when a courtezan, but 
had procured abortion, except in one case; the son then 
born to her, she afterwards had secretly killed. 

We are probably to take cum grano salis the story 
that Justinian’s mother was accustomed to tell her con- 
fidantes that he had no human being for a father but he 
was sired by a fiend—and we cannot accept the “they 
say” that Devils were accustomed to visit Theodora, 
even after she was Empress. 

Unless this work is a tissue of lies, Justinian never 
made any pretense of following his first precept “hon- 
este vivere,” his whole life was a succession of dishon- 
orable acts; and he picked out the worst scoundrels for 
fiscal and judicial offices. One fiscal officer is said to 
have been selected because Theodora was charmed with 
the way that he made himself rich sitting at a copper 
money changer’s table and filching obols under the eyes 
of customers by the quickness of his fingers. 

Alium non laedere? Under the color of piety and 
in affected zeal, he recklessly killed all who dissented 
from his form of religion. “He did not call it homicide, 
when those who perished happened to be of a belief 
that was different from his own.” He punished the 
Montanists and Sabbatarians as well as the Arians by 
loss of the right to bequeath their property, etc. ne 
individual act of barbarity of which, with his permis 
sion, his wife was the perpetrator is told. One Ba- 
sanius had made some uncomplimentary remark about 
her at which she took offence ; she charged him with a 
grave offence and had him dragged from the altar of a 
church in which he had taken refuge, and had him 
emasculated and so mutilated that he bled to death. 
Justinian punished many convicted of this offence in 
in the same way although the offences had been com- 
mitted before that law was passed making them a 
crime, the punishment being the same atrocious cruelty. 

“Suum cuique tribuere? When Zeno, Governor 
of Egypt, was recalled, and put his valuable jewels, 
plate, etc., on board ship, his trusted servants were 
bribed to take the treasures off the ship, set fire to the 
ship and tell Zeno that it had happened by spontaneous 
combustion. These treasures came to the Emperor ; 
and when Zeno died shortly afterwards, a forged will 
was produced giving all to Justinian. He sold decisions 
of his Courts; the man who taught him to do this was 
one Leo, a Cilican; “that man was the first to show 
Justinian how to exchange justice for money” ; then he 
never stopped, but it went so far that if anyone wished 
to win an unjust cause he went first to Leo, and it was 
arranged that a share of the property in dispute should 
be divided between Leo and the Emperor—whereupon 
the wrongful case was already won. 

Soldiers were deprived of their pay. Students 
were ordered off to war as soldiers unless they paid 
for exemption. ' 

But what we will think the dirtiest trick was that 
played on lawyers—he determined to debase the profes- 
sion in Constantinople—he “deprived the lawyers of all 
Court fees, by which they had formerly lived in comfort 
and elegance; and, in consequence they lost caste and 
significance.” Compared with such a trick, the fining 
of Jews for eating lamb at their Passover might be con- 
sidered almost trivial. 

It cannot be said that the lawgiver followed his 
own precepts. 
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Procedure—Appeals—Orders of Remand—Revest- 
ing Trial Court’s Jurisdiction 


Where an appeal is taken from a decree of the Dis- 
trict Court, and a remand is granted by the appellate court 
for the purpose of amending the pleadings and taking testi- 
mony as to supervening facts, the decree of the District 
Court must be vacated in order to revest that court with 
jurisdiction of the case. 

Where the remand order does not vacate the trial 
court’s decree, and subsequent proceedings in that court 
are taken without that court’s consciousness of its power 
and duty to retry the case, and a new decree is entered 
merely denying a motion to set aside the original decree, 
the appellate court should not attempt to pass on issues 
involved in the original decree, which are no longer in con- 
troversy because of changed circumstances. 

The proper procedure is to vacate the decree, remand 
the cause, and give directions to amend the pleadings, 
frame issues and retry the case on the newly framed issues. 


Duke Power Co., et al. 7 Greenwood County, 

et al., 81 Adv. Op. 149; 57 Sup. Ct 

This opinion, per Curiam, reversed 

procedural grounds, of both the District Court and the 

Circuit Court of Appeals, without the 
merits of the controversy 


Rep 


the decrees on 
passing on 


The suit was instituted originally by electric public 
utility corporations to enjoin the defendants, Green 
wood County, South Carolina, and officials, 
from constructing and operating a local electric power 
plant, and from issuing bonds and making contracts 
for that purpose. The Public Works Administrator 
was permitted to intervene, and filed an answer show 
ing an agreement dated December 8, 1934 (after com- 
mencement of the suit), whereby the Government had 
agreed to make a loan to aid in financing the vioject. 
By amended and supplemental bill the plaintiffs chal 
lenged the constitutional authority of the Government 
to make the loan. Defendants’ motion to dismiss for 
want of equity was denied, and answers were filed, evi 
dence taken, and a final decree entered enjoining the 
carrying out of the project and accepting 
the Federal loan. 


various 


making o1 


On appeal, the Administrator informed the appel 
late court that since the taking of the appeal a new con 
tract had been made, and the features of the old contract 
condemned by the District Court had been eliminated. 
Accordingly, remand to the District Court was asked, 
with leave to amend the pleadings and for a trial or 
other disposition of the cause on amended pleadings 
Pursuant to this motion, an order remand followed, 
but the order did not conform to the granted motian 
and no vacatur of the decree was ordered. When the 
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TOLMAN* 


matter reached the 
mand 
Court proceeded on the theory that the prior de 
still in effect, since the term had expired and 
trict Court had no power to alter the decre 
ingly, the new hearing was narrowly limited 
decree entered that the original decree should 


District Court again, the 
was found to be ambiguous, and t 


set aside 

On the second appeal, the Circuit Court of 
proceeded to pass on the constitutional questior 
Federal power to make the loan, ignoring the 
the case had not been properly retried 
t the 


| 


The Supreme Court, on certiorari, concluded 
rsed, the 


decree of the Circuit Court should be 
District Court decree vacated, 
amended pleadings. The opinion concludes a 
“We thus have a situation in which both cout 

failed to act in accordance with the standards of 
Where it appears upon appeal that the 


the duty ot 


and a retrial had on 
follows 
ts below 
have 
proper procedure 
controversy has become entirely moot, it 
the appellate court to set aside the decree b 
remand the with directions to dismis 
appears that the supervening facts require a retrial in the 
light of a changed situation, the appropriate action of the 
appellate court is to vacate the decree whi been 
entered and revest the court below with jurisdiction of the 
cause to the end that may be tramed and 
the retrial had. . . In instance, the Circuit 
Appeals could not leave in effective operation the 
decree of the District Court and at the 

that court with jurisdiction to retry the cause 
late court failed to make its ruling with proper clarity and 
definiteness. For that reason the District Court failed to 
understand the essential purport of the order t 


cause 


has 
issues properly 
this Court of 
final 


Same time revest 


I he appel 


to remand 
Che District Court did not understand that it wa 
with complete jurisdiction and its proceeding 

taken and its decision was not rendered with a 

ness of its power and its duty. 

“Delusive interests of haste should not be px 
obscure substantial requirements of 
here is no exigency here which demands that these re 
quirements should not be enforced. The 
in the Circuit Court of Appeals upon a record improperly 
made up hat the cause may be properly heard and 
determined, we reverse the decree of the Circuit Court of 
\ppeals and remand the cause with directions that th 
the District Court be vacated 


revested 
were not 
conscious 
rmitted t 


rocedure 


orderly pr 


Cause was he ard 


that the 
parties be permitted to amend their pleadings in the light 
of the existing facts, and that the cause be retri 
issues thus presented 


decrees entered by 
| upon the 


“We express no opinion on the relevancy 
or otherwise upon the merits.’ 
The case was argued by Messrs. W 
inson Jr. and Newton D. Baker for petiti: 
Messrs. W. H. Nicholson and D. W 
Greenwood Co.; by Solicitor General Reed 
N. Frank for Respondent Ickes. 


the evidence, 


Robinson 
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REVIEW OF RECENT SUPREME CourRT DECISIONS 


Laws—Provisions Validating Price- 
Maintenance Agreements as to Trade- 
Marked Articles 
The provisions of the Illinois Fair Trade Law validating 
agreements in of articles or 
nmodities covered by the trade-mark, brand, or name 
under the equal protection and 
Fourteenth Amendment to the 
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tion of sales by the appellee and other retailers. In 
deciding the case, it was assumed that the retailer's 
contract signed by the appellant was ineffective. 

The Supreme Court, reviewing the case and No. 
372 involving a similiar situation, emphasized the fact 
that the Illinois statute is a legislative recognition of 
a rule accepted by many state courts as valid at com- 
mon law, and that it was based on a distinction between 
trade-marked articles and articles not subject to trade- 
mark. In this connection, Mr. Justice SUTHERLAND 
said: 

“The Illinois statute constitutes a legislative recogni- 
tion of a rule which had been accepted by many of the 
state courts as valid at common law. This rule was based 
upon the distinction found to exist between articles of 
trade put out by the manufacturer or producer under and 
identified by patent, copyright, trade-mark, brand, or sim- 
ilar device and articles of like character put out by others 
and not so identified. The same rule was followed for a 
time by some of the lower federal courts; but their de 
cisions were upset by this court in a series of cases, of 
which Dr. Miles Medical Co. v. Park & Sons Co., 220 
U. S. 373 is an example. In that case this court held that 
a system of contracts between manufacturers and whole- 
sale and retail merchants which sought to control the prices 
for sales by all such dealers by fixing the amount which 
the consumer should pay, amounted to an unlawful restraint 
of trade, invalid at common law and, so far as interstate 
commerce was affected, invalid under the Sherman Anti- 
trust Act of July 2, 1890; and it was held that the rule 
applied to such agreements notwithstanding the fact that 
they related to proprietary medicines made under a secret 
process and identified by ‘distinctive packages, labels and 
trade-marks. The argument that since the manufacturer 
might make and sell or not as he chose, he could lawfully 
condition the price at which subsequent sales could. be 
made by the purchaser, was rejected.” 

The opinion points out further, that the state 
courts which have sustained contracts of this type have 
generally done so where the price maintenance was 
primarily effected to protect the goodwill symbolized 
by the trade mark, and that the cases have not turned 
on a constitutional question. After quoting from the 
Dr. Miles case, this aspect of the problem is the sub- 
ject of the following comment in the Court’s opinic..: 

“It is unnecessary to review the contrary state de- 
cisions. It is enough, for present purposes, to say that, 
generally speaking, they sustained contracts standardizing 
the price at which ‘identified’ commodities subsequently 
might be sold, where the price standardization is primarily 
effected to protect the good wil] created or enlarged by the 
identifying mark or brand. Where a manufacturer puts 
out an article of general production identified by a special 
trade-mark or brand, the result of am agreement fixing the 
subsequent sales price affects competition between the 
identified articles alone, leaving competition between articles 
so identified by a given manufacturer and all other articles 
of like kind to have full play. In other words, such re- 
straint upon competition as there may be is strictly limited 
to that portion of the entire product put out and plainly 
identified by a particular manufacturer or producer. 

“The ground upon which the opposing view of this 
court proceeds is that such an agreement, nevertheless, 
constitutes an unlawful restraint of trade at common law 
and, in respect of interstate commerce, a violation of the 
Sherman Anti-trust Act. A careful reading of the de- 
cisions discloses no other ground.” : 

A reference is made also to bills introduced in 
Congress, subsequent to the Dr. Miles case and others, 
authorizing price-maintenance agreements, and _ it 
was observed that no suggestion of constitutional in- 
firmity was made in the exhaustive briefs submitted to 
the Congressional committees in connection with such 
bills. Moreover, the opinions themselves contain va- 
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rious intimations that there was no constitutional ob 
jection to such legislation 

After this general discussion of the question, the 
specific contentions of the appellant were considered. 
First, it was urged that the effect of the law denies the 
owner of property the right to determine the price at 
which he will sell it, and that thereby it deprives the 
owner of an inherent attribute of the property itself. In 
support of this various cases were cited, including 
Tyson & Brother v. Banton, 273 U.S. 418, and New 
State Ice Co. v. Liebmann, 285 U. S. 262. But these 
cases were distinguished, since they dealt only with leg- 
islative price-fixing \s to such cases the opinion 
states : 

“These cases hold that, with certain exceptions, which 
need not now be set forth, this right of the owner cannot 
be denied by legislative enactment fixing prices and com 
pelling such owner to adhere to them. But the decisions 
referred to deal only with legislative price fixing. They 
constitute no authority for holding that prices in respect of 
‘identified’ goods may not be fixed under legislative leave 
by contract between the parties. The Illinois Fair Trade 
Act does not infringe the doctrine of these cases.” 

Pursuing the appellant’s objections further, it was 
observed that no challenge was directed at Section 1, 
but rather against section which enables an injured 
competitor to recover damages from one who wilfully 
and knowingly sells the trade-marked article at 
than the stipulated price. The fact that the restriction 
operates only as to an article or commodity identified 
by trade-mark, brand or name of the producer or 
owner was especially stressed 

“The essence of the statutory violation then consists 
not in the bare disposition of the « iodity, but in a for 
bidden use of the trade-mark, brand or name in accomplish- 
ing such disposition [he primary aim of the law is to 
protect the property—namely, the good will—of the pro 
ducer, which he still own Che price restriction is adopted 
as an appropriate means to that perfectly legitimate end, 
and not as an end in itself.” 

No merit was found in the contention that the 
Act is an unlawful delegation of power to private per 
control the disposition of the property of 
another, since the restriction in question existed at the 
time the property was acquired, and the law is pre 
sumed to be known to the purchase 


less 


sons to 


} 


On the question whether the law 
to be a denial of due process, Mr. ] 
LAND said: 

“Nor is §2 arbitrary, unfair or wanting in reason 
as to result in a denial of due process. We are here deal 
ing not with a commodity alone, but with a commodity 
plus the brand or trade which it bears as evidence 
of its origin and of the quality « commodity for which 
the brand or trade-mark stand ppellants own the com 
modity; they do not own the mark or the good will that 
the mark symbolizes. And will is property in a very 
real sense, injury to which, like injury to any other species 
of property, is a proper subject for legislation. Good will 
is a valuable contributing aid sometimes the 
most valuable contributing asset of the producer or dis 
tributor of commodities And distinctive trade-marks, 
labels and brands, are legitimate aids to the creation o1 
enlargement of such good will. It i Il settled that the pro 

otection as against 


prietor of the good will 
I the benefits resulting 


one who attempts to depri 

from the same, by using trade-mark without 

his consent and authority ‘ourts afford redress or 
has a valuable interest 


relief upon the ground tha 
in the good-will of his trade o isiness, and in the trade- 
marks adopted to maintain and extend it.’ The ownership 
of the good will, we repeat, remains unchanged, notwith 
standing the commodity has been parted with. Sec. 2 of 
the act does not prevent commodity 


1 purchaser of the 
bearing the mark from selling the commodity alone at any 


is so arbitrary as 
STICE SUTHER 


mark 


mess 


price he pleases. It interferes only when h 

aid of the good will of the vendor; and it 

only to protect that good will against injury 

upon the theory that the sale of identified goods a 

the price fixed by the owner of the mark o1 

assault upon the good will, and constitute 

statute denominates ‘unfair competition 

nothing in the act to preclude the purchaser f: 

the mark or brand from the commodity—tht 

the physical property, which he owns, from t 

which is the property of another—and then se 

modity at his own price, provided he can di withou 

utilizing the good will of the latter as an aid to that en 
“There is a great body of fact and opinion tending t 

show that price cutting by retail dealers is 

jurious to the good will and business of the 

distributor of identified goods, but injurious t 

public as well. The evidence to that effect is 

but it would serve no useful purpose to review the evidenc: 

or to enlarge further upon the subject Prt 

evidence, opinion and argument to the cont: 

does not concern us to determine where the 

We need say no more than that the question 

garded as fairly open to differences of opinion 

lation here in question proceeds upon the f 

the latter view; and the legislative determination 

respect, in the circumstances here disclosed 

so far as this court is concerned. Where 

what the facts establish is a fairly-debatable 

and carry into effect the opinion of the leg 
In conclusion, the Court discussed 

that the Act is bad as a denial of equal pr 

it affords no protection to the owner 

goods not identified by trade-mark, brat 

reasonableness of the classification was 

Stating that the applicable test is met 

Court said: 
“As this court many times has said, the 

tion clause does not preclude the states from 

classification for the purposes of legislatio1 

quires that the ‘must be 

arbitrary, and must rest upon some ground 

having a fair and substantial relation to 

legislation, so that all persons similarly circu 

be treated alike Clearly, the challenged 

Illinois act satisfies this test. Enough app 

this opinion to show the essential difference 

marked goods and others not so identific 

struggle to bring about legislation such a 

embodies has been based upon this essential differe 
“But it is unnecessary to pursue the 

for, since the sole purpose of the present 

a legitimate remedy for an injury to the 

results from the use of trade-marks, brand 

obvious that its provisions would be \ 

to goods which are unmarked.” 
In The Pep Boys etc. v. 


classification 


Pyroil Sa 
December 7, 1936, provisions ‘of the ¢ 
lrade Act, similar to the Illinois enact: 
tained on the authority of the Old Dea 
cided the same day 
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Practice—Jury Trials—Qualifications of Jurors— 
Constitutional Power to Prescribe 
Qualifications 

Employees of the Federal Government are not disquali- 
fied by reason of their employment to serve as jurors in 
the trial of criminal prosecutions brought by the 
ment, 

If such disqualification existed, it is within the power of 
Congress to remove it and the provisions of the Sixth 


Govern 
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A:mmendment guaranteeing to the defendant a trial by an im- 
partial jury are not transgressed thereby. 

United States v. Wood, 81 Adv. Op. 80; 57 Sup. 
Ct. Rep. 177. 

This opinion, by Mr. Cuter Justice HucGuHes, 
concerns the constitutional validity of an Act of Con- 
gress of August 22, 1935, prescribing the qualifications 
for jury service in the District of Columbia, as applied 
to criminal prosecutions 

The respondent was convicted of petit larceny in 
1 Police Court of the District. The larceny was from 
1 private corporati Among the jurors called were 
the holder of a “I is certificate,” clerks in various 
Government departments, and a housewife who re- 
eived a Civil War pension. Each of these was chal- 
lenged for cause on the ground of interest in the United 
States Government; but the challenge was disallowed. 
After the defendant’s three peremptory challenges were 
exhausted, the jury finally empanelled included the re- 


ipient of the Civil War pension and two clerks em- 
Department and the Navy Yard 


ployed in the Treasury 
respectively. 

The challenge 
ides that all persons 
le for jury service 
States or the Dist: 


tatutory provision expressly pro- 
otherwise qualified, shall be eligi- 
whether employed by the United 
- recipients of gratuities from 
such governments. Prior to the passage of the Act it had 
been held that a government employee was not quali- 
fied to serve on a jury in the District of Columbia in 
criminal trial. The case accordingly presents the 
question whether it is within the power of Congress to 
prescribe that a government employee or recipient of a 
eratuity shall be eligible for jury service in such cir- 
cumstances, in the of the provision of the Sixth 
Amendment guaranteeing a trial ‘by an impartial 
ury” in criminal prosecutions. 
On appeal, the Court of Appeals for the District re- 
versed the judgment, entertaining the view that the Act 
vas in conflict with the Sixth Amendment. But on cer- 
tiorari the judgment was reversed by the Supreme 
Court by a divided bench, with the Chief Justice deliv- 
ering the prevailing opinion. In approaching the prob- 
lem he first stressed the point that there was no im- 
pairment of the right to exclude a juror for actual 
bias. In relation to this point the opinion states: 
“The Sixth Amendment requires that ‘In all criminal 
1 shall enjoy the right to a speedy 
impartial jury.’ The Amendment 
tests. The bias of a prospective 
uror may be actual mplied; that is, it may be bias in 
fact or bias conclusively presumed as matter of law. There 
s no ground for a contention—and we do not find that 
uch a contention is made—that Congress has undertaken 
preclude the ascertainment of actual bias. All persons 
therwise qualified for jury service are subject to examina- 
m as to actual bia All the resources of appropriate 
udicial inguiry available in this instance as in 
thers to ascertain whether a prospective juror, although 
t exempted from service, has any bias in fact which 
vould prevent his serving as an impartial juror. In dealing 
vith an employee of the Government, the court would 
roperly be solicitous to discover whether in view of the 
nature or circumstances of his employment, or of the rela- 
tion of the particular governmental activity to the matters 
nvolved in the prosecuton, or otherwise, he had actual 
bias, and, if he had disqualify him. No bias of that 
sort is shown in the instant case.” 
Determination of the case involved two inquiries, 
1) whether in the practice in England or the col- 
nies there was ite disqualification of govern- 


prosecutions, the accuse 
nd public trial, by an 
prescribes no specif 


remalit 


an absolt 


ment employees in such cases, and (2) whether, be- 
cause of such practice, or in reason, such a disqualifica- 
tion should be regarded as essential to an impartial 
trial, and hence beyond the reach of legislative power. 

With respect to the first inquiry the Court referred 
to the Government’s research to show that throughout 
the period from the development of the jury system to 
modern times, the English common law permitted a 
servant of the King to serve as a juror in crown cases, 
provided he had no actual bias. An examination of the 
authorities led to the conclusion that there was no 
settled practice in England establishing an absolute 
disqualification of the government employees in crown 
cases, and hence no such practice was imported from 
the English law by the Sixth Amendment. The Court's 
conclusion on this point is thus stated in the opinion: 

“Whatever the reason, it is manifest, to say the least, 
that there was no settled practice under the English law 
establishing an absolute disqualification of governmental 
employees to serve as jurors in criminal cases. And such 
a disqualification cannot, upon the ground of such a prac- 
tice, be treated as embedded in the Sixth Amendment.” 

So far as the early practice in the colonies and 
states was concerned, no evidence was found to show 
that any such disqualification had been established in 
their practice. 

The Court also examined Crawford v. United 
States, 212 U. S. 183, relied on by the respondent. 
That was a case involving prosecution for conspiracy 
to defraud the United States in relation to a contract 
with the Post Office Department. One ground for re- 
versal was the overruling by the trial court of a chal- 
lenge of a juror who was in charge of a postal sub- 
station in a drug store. In declining to accept the 
Crawford case as controlling here, it was observed that 
the juror was employed in the very department to 
which the alleged conspiracy related, that reliance was 
had in part to a supposed rule in Maryland applicable 
in the District, and to the fact that the English rule as 
to government servants in Crown cases was not men- 
tioned nor all the relevant cases cited for considera- 
tion. 

It was concluded, consequently, that the Crawford 
case was not a controlling authority. 

“In the light of the English precedents, and in the 
absence of any satisfactory showing of a different practice 
in the colonies, we are unable to accept the ruling in the 
Crawford case as determinative here or to reach the con- 
clusion that it was a settled rule of the common law prior 
to the adoption of the Sixth Amendment that the mere 
fact of a governmental employment, unrelated to the par- 
ticular issues or circumstances of a criminal prosecution, 
created an absolute disqualification to serve as a juror in a 
criminal case.” 

Finding thus no binding authority or settled prac- 
tice establishing an absolute disqualification of govern- 
ment employes in criminal cases, the learned Chief 
Justice discussed fully the factors entering into a de- 
termination of the correct rule. He first expressed the 
view that even if such a disqualification existed at com- 
mon law, it was within the power of Congress to re- 
move it. In support of this, cases were cited showing 
that the Sixth Amendment is to be construed to pre- 
serve the substance of trial by jury rather than mere 
matters of form or procedure. Examples of approved 
innovation were cited. 

Consistent with this view, the qualification of jur- 
ors was not found to be determinable by reference to 
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inflexible standards bearing on impartiality. In thi such other case does not involve the same parties 
connection Mr. Curer Jus HuGHEs observed identical issues. 
“Impartiality is not hnical conception. It is a A stay of proceedings in cases attacking the constitu 
state of mind. For the ascertainment of this me ntal atti- tional validity of the Public Utility Holding Company Act 
of 1935, pending the decision of a test suit brought in 
other district, should not extend beyond the rendition 
a decision by the trial court in the test case 


tude of appropriate indifference, th nstitution lays dow: 
no particular tests and procedure not chained to any 
ancient and artificial formula. Stat uurts enforcing sin 
ilar requirements of state constitutions as to trial by jury 


have held that legislature 1joyv a isonable freedom in ; ; - : 
et al. v. North America 


124; 57 Sup. Ct. 


/ ay , 
establishing qualifications for rv service, although these Land 
involve a departure from cx rules.” Up. 
This opinion disposed of two cas 
“Why should b | that a juror, merely be tions as to the power of a court to stay 
cause of employment | ! nment, would be biased one suit until decision of another, and 
against the accused? | iminal prosecutions the Gov 
ernment is acting simp! 5 » instrument of the public 
in enforcing penal laws for the protection of society. In , : 
that enforcement all citizens are inter¢ It is difficult to tions, sued in the District Court of t 
see why a governmental employee, merely by virtue of his or the District of Columbia to enjoin 
employment, is interested in that enforcement either more the Public Utility Holding Act of 19 
or less than any good citizen is or should be. The instant tutional in its entirety. On the same da) 
case is a good illustrati ccused was on trial for 1935. the Securities and Exchange Cor 
pas Sh ccgelind- e+ Bad ) cs = “Laue wy Mc Se, hs tuted a test suit under the (ct in the S 
trial it is necessary to segregate governmental employees New York against Electric Bond & 
from other citizens he District upon the theory that intermediary holding company subsidia 
the former are biased against hin What possible interest ‘ ther subsidiaries later added as defet 


exercising such power in particular circu 
The respondents, non-registered 


1 


sted 


dat 
ici l 


in such a case has a govern | employee different from ber 7, 1935, the Attorney General fled 
that of any citizen who wis to c rime properly pun tion im behalf ot the (,overnment tor a 
ished but is free from any actual bias against the alleged ings in the suits instituted against it 
offender? And what appears to | ) obviously true in : | 
this case of larceny would be 0 in criminal prosecu 
tions in general, running the gamut of offences from mut 
der, burglary and robbery to cheats and disturbances of the 
peace. We think that the impu of bias simply by was proceeding diligently to secure an 
virtue of governmental employment, without regard to any tion of the legal questions in the test cass 
actual partiality growing « of nature and circum in New York, and that a multitude of suit 
stances of particular cases, rests on an assumption without “to clog the courts, overtax the facilities 
any rational foundation 

“Tt is said that particular crimes might be of special 
interest to employees in certain governmental departments, 
as, for example, the crime of counterfeiting, to employees ol 
the treasury. But when we consider the range of offenses 
and the general run of criminal pré utions, it is apparent iditvy of said Act has been determined 


eT 


Columbia. This motion was made 
ment had answered the suits for injunct 


tion was grounded on the theory that 


ment, and make against that orderly 
disposition of the controversy that is th 
aim.” Accordingly, a stay of procee 
in the cases in the District of Columbia 


that such cases of special interest would be exceptional. Court of the United States” in the 
The law permits full inquit ctual bias in any such Share case. “or until that case is oth 
instances We repeat, that we are not dealing with actual lhe plaintiffs answered. contesting 
bias and, until the contrary il ve must assume that 
the courts of the District, with ver fully adequate to the 
occasion, will be most careful in those special instances 
where circumstances sugeg hat any actual partiality , 
may exist, to safeguard the nterests of the accused applied to some companies and invalid 
While bias, as has been said n elusive condition of the the argument of the motion, the 
mind,’ that consideratiot rds no ground for extreme nounced that no proceedings would 
and fanciful tests. To impute bias as matter of law to the determination of the validity of the Act 
jurors in question here would more sensible than to . 
impute bias to all storeowners and householders in cases 
of larceny or burglary 

The Court further stated that the Act is not in 
valid as a violation of tl l process clause of the 
Fifth Amendment 

Mr. Justice McReynot .. Justice SuTH 
ERLAND, and Mr Tt STI , Tl R were of the opinion 
that the case is controlled by Crawford v. United 
States, 212 U.S. 183, at it the rule there laid down 
is sound and should be followed determined on the merits 


court to grant such a stay, asserting tl 
in the suits we not identical with 


case, and pointed out that the Act n 


Court to enforce criminal penalties, and 
for earlier offenses Also, the 
offered to submit to a temporary injun 
forcement of tl Act, until the Suprer 
determined the test case It 
some 47 suits had been brought in 13 

to the cases under review, most of 
District of Columbia. But it was pointe 


of these cases in the other districts wou 


va ‘ ve court of first instance concl 
The case was argue Assistant Attorney Gen The court first instance co1 


. near aleoiel ,- 
eral McMahon for the Government, and by Mr. Wil tion for a stay should be granted, 
liam E. Leahy for tl the Government should diligently pt 


case 1n New York It took the view 
would, when finally decided, narrow the 
Practice—Stay of Suit Pending Decision of pending cases. and assist in determining 
Test Case tions involved The Court of Appeals 
The power of a trial court to control its docket includes with four judges sitting, revert sed the 
as an incident thereto power to stay proceedings in one members of the Court delivering opi 
suit pending the decision of another case, even though expressed the view that the power to 
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moment we fix the uttermost limit as the date of the first 
cecision in the suit selected as a test, laying to one side 
the question whether it should even go so far. How the 
District Court in New York will decide the issues in that 
case is not to be predicted now. The Act may be held 
valid altogether, or valid in parts and invalid in others, 
or void in its entirety. Whatever the decision, the respon- 
dents are to be stayed by the terms of the challenged order 
until this court has had its say. They are not even at 
liberty, in case of an adjudication of partial invalidity, to 
bring themselves within the class adjudged to be exempt, 
though their membership in such a class may be uncertain 
or contested. Relief so drastic and unusual overpasses the 
limits of any reasonable need, at least upon the showing 
made when the motion was submitted.” 

Finally, the Court considered whether the stay order 
should be permitted to stand until decision of the test 
case in the District Court in New York. On this point, 
the conclusion was reached that the matter should be 
submitted to the District of Columbia Supreme Court, 
since what has transpired subsequent to the granting of 
that order should be considered in determining the ex- 
tent to which the stay order should stand. Discussing 
this aspect of the case, Mr. Justice Carpozo said, in 
part: 

“From the stay in its operation during the course of 
an appeal, we pass to the stay in its operation while the 
test suit is undetermined. That aspect of the order is 
subject to separate considerations and calls for separate 
treatment. The Government contends that a stay thus 
limited in duration is not unreasonably long, and that the 
respondents have been sufficiently protected against sub- 
stantial loss or prejudice. The respondents deny that this 
is so, and insist that loss or prejudice, substantial in de 
gree, is probable and even possible. . . To bring about a 
fitting correspondence between rulings and realities, there 
must be a new appraisal of the facts by the court whose 
function it is to exercise discretion, and an appraisal in 
the light of the situation existing and developed at the time 
of the rehearing. . . Benefit and hardship will be set off, the 
one against the other, and upon an ascertainment of the 
balance discretionary judgment will be exercised anew. 

“In each suit, the decree of the Court of Appeals is 
reversed, the order of the District Court vacated, and the 
cause remanded to the District Court to determine the mo- 
tion for a stay in accordance with the principles laid down 
in this opinion.” 

Mr. Justice McReyNo tps concurred in the result. 

The case was argued by Solicitor General Reed 
and Assistant Attorney General Jackson for the Gov- 
ernment, and by Mr. John C. Higgins for the respond- 
ents. 


Federal Courts—Jurisdiction of District Courts— 
Amount in Controversy 

In a suit brought in a federal district court, jurisdiction 
may be challenged by a motion to dismiss made on the 
ground that the amount of $3,000, exclusive of interest and 
costs, is not in controversy, as required by statute. 

In a suit by a news-gathering agency, charging piracy 
of news by a broadcasting station, the requisite amount in 
controversy is not shown by evidence merely that payments 
of $8,000 per month by members of the news-gathering 
agency are being imperiled and jeopardized by acts of the 
defendant, where it appears that such payments are not 
profits to the agency, but are the members’ pro rata share 
of the agency’s expense. 
KVOS., Inc. v. 
57 Cup. Ct. Rep 
In this case a suit was brought in a federal court 
by the respondent, The Associated Press, to enjoin the 
petitioner KVOS, Inc., proprietor of a radio station 
at Bellingham, Washington, from appropriating and 
disseminating news gathered by The Associated Press 


Associated Press, 81 Ady. Op 
143: 
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or its members during the time such news has com 
mercial value. 

The Associated Press is a membership corporation 
organized under New York law, and the petitioner a 
Washington corporation which broadcasts three times 
daily what is known as the “Newspaper of the Air.” 

The Associated Press gathers news all over the 
world for the benefit of its members and for distribution 
among them for publication. The cost of its transac 
tions, amounting to many millions of dollars yearly, is 
equitably divided among its members. The Bellingham 
Herald, published at Bellingham, Washington, the Seat 
tle Post Intelligencer and the Seattle Daily Times, pub 
lished at Seattle, Washington, have membership in The 
Associated Press which has the right to all news gath- 
ered by the three newspapers 

The broadcasting company has no organization for 
gathering news but adopts the practice of “pirating”’ 
news gathered by the respondent and its members. The 
bill alleged that this practice was unfair competition and 
that, though frequently requested to do so, the peti 
tioner has refused to desist from the practice 

The petitioner filed a motion to dismiss, stating 
among other grounds for the motion that The Associ 
ated Press is not the real party in interest and that 
the District Court was without jurisdiction, because 
the matter in controversy did not exceed $3,000, ex 
clusive of interest and costs. The District Court over 
ruled the motion and found that the amount in contro 
versy was sufficient to meet the statutory requirement, 
but found that the petitioner had not interferred with 
the operation of the respondent’s business or diverted 
any of the respondent’s property. It found that the 
acts of the petitioner did not amount to unfair competi 
tion with the respondent or any of its members, and 
did not violate their property rights; and that there 
fore the complaint failed to state a cause of action. Ac 
cordingly, the court granted the petitioner’s motion t 
dismiss the bill, without prejudice 

The Circuit Court of Appeals reversed and ordered 
a preliminary injunction restraining the petitioner from 
broadcasting any of the news gathered by the respond 
ent for the period following publication in the respond 
ent’s newspapers during which time the broadcasting 
of the pirated news to the petitioner’s most remote au 
ditors may damage the business of respondent’s news 
papers in securing and maintaining their subscriptions 
and advertising. 

The Supreme Court granted certiorari, and in an 
opinion by Mr. Justice Roperts reversed the decree 
of the Court of Appeals and remanded the cause to the 
District Court directing it to dismiss the bill for want 
of jurisdiction, because the requirement of the statute 
as to the amount in controversy had not been met. As 
to this Mr. Justici ROBERTS said 

“The bill seeks redress for damage to the respondent's 
business and for damage to the business of some or all of 
its members. The right for which the suit seeks protec 
tion is, therefore, the right to conduct those enterprises 
iree of the alleged unlawful interference by the petitioner 
No facts are pleaded which tend to show the value of that 
right. The complaint contains nothing to the purpose save 
the general statement that the damage to which the re- 
spondent is being subjected is in excess of three thousand 
dollars and the amount involved is in excess of that sum 
Such a formal allegation is sufficient, unless the bill con 
tains others which qualify or detract from it in such 
measure that when all are considered together it cannot 
fairly be said that jurisdiction appears on the face of the 
complaint, in which case the suit should be dismissed by 
the court sua sponte or upon the defendant’s motion. In 
this case the formal allegation is not reenforced or 


strengthened by other portions of the complaint, neithe 
is it neutralized or weakened by qualifying or detractir 
allegations. In effect it stands alone. Therefore the court 
would not have been bound to dismiss upon a motion base 
solely on alleged insufficient pleading of the amount 
controversy; though it might, of its own tion, ha 
entered upon an inquiry to ascertain whether 
vas one over which it had jurisdiction. But 
allegations as to the amount in controversy ar¢ 
by the defendant in an appropriate manner 
must support them by competent proof. 1 
motion was an appropriate method of cl 
jurisdictional allegations of the complaint 
operate merely as a demurrer, for it did not assume 
truth of the bill’s averments and assert that in spite 
their truth the complaint failed to state a case within t 
court’s jurisdiction. On the contrary the motion travet 
the truth of the allegations as to amount in controver 
and in support of the denial recited facts dehors the cor 
plaint.” 

The respondent’s only attempt to meet the burde: 
of proof as to the amount in con‘roversy was an a 
davit containing a statement that the newspapers 
the territory served by the radio station pay the 
spondent upwards of $8,000 per month, 
payments are being imperilled and jeopardi 
acts of KVOS. This was thought insufficient for t 
following reasons: 

“This deposition must be read in connect 
statement in the bill that the respondent n 
from furnishing news to its members but equital 
the expense amongst them. The association cannot ther 
fore lose the $8,000 in question. If the three newspapers 
in the affected territory cease to pay the sum, th I 
save it, not lose it, and, as to any other damaj 
suffer from petitioner’s competition, the 
(Assuming, without deciding, that in the cit 
closed the respondent has standing to 
redress or prevent damage caused its n 
tioner’s conduct, the allegation of possibl 
is wholly inadequate, because the asserted 
of members is a mere conclusion unsupported t 
suggestion that withdrawal has been threatened 
newspaper, and no intimation is given of the char: 
extent of the damage they would suffer by sucl 
Che respondent having failed to support the 
to amount in controversy the District | 
dismissed the bill.” 

The case was argued by Mr. Willia 
ton for the petitioner, and by Mr. Jo 
the respondent 


Bankruptcy—Preference—Constructive Trust 

Where a bankrupt, at the time of bankruptcy, was in 
arrears in respect of payments, to an employees’ associa- 
tion, of sums deducted from their wages to provide insur- 
ance for ther through the association, and there has been 
no segregation of moneys or special deposit for the pur 
pose, and it was not contemplated that the bankrupt should 
accumulate or hold any fund, such relationship forms 
no basis for a preference on the ground that a construc 
tive trust was created as to the amounts deducted from 
payrolls but not paid over to the association 

McKey v. Paradise, 81 Adv. Op. 71 
Rep. 124. 

This case involved a question as to the propriet 
of a preference allowed in a bankruptcy proceeding, « 
the ground of a constructive trust 

On the facts, summarized in the 
trict Court denied the preference, findii 
was no constructive trust. The Circui 
versed. On certiorari, the Supreme C 

(Continued on page 54 
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HE discussion of this topic, the consideration of 
the subject matte: any suggestion for changes 
come both too late and too early. It is too late 

remedy the harm done by 
procedure or the grave abuses 

as the present depression is 
as yet, to gain the full bene- 


do anything effective 
defects in the present 
it have developed so 1 
ncerned. It is too early 
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The whole questio1 
eased to be one merel 


luring this period or the les- 
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f legal interest. It has be- 
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LEESMANt 


proceedings if desired by the mortgagee or demanded 
in a proceeding by the mortgagor.’ It was believed at 
that time by one of the writers of this paper (Mr. 
MacChesney) that it represented an advance over the 
wide diversity of laws in effect which undoubtedly do 
present a serious problem and should be unified, and 
that it should be generally adopted. He has changed 
his opirion as a result of observation of the results of 
mortgage foreclosure throughout the country during 
the last few years, and believes that the recommenda- 
tion for adoption should be withdrawn by the National 
Conference of Commissioners on Uniform State Laws 
and the American Bar Association. His fellow-writer 
(Mr. Leesman) concurs in this view. 

A lawyer of wide experience in this field, Mr. 
Horace Russell, General Counsel of the Federal Home 
Loan Bank Board, has stated* his conclusions in favor 
of an amended uniform mortgage foreclosure act. 

Subsequently, Mr. Russell in a letter to Mr. Mac- 
chesney, expressed himself as of opinion that a uniform 
law for foreclosure by power of sale would not be ac- 
ceptable to the states. 

What Would Be Accomplished by Making the Lien 
Theory Universal as Proposed in Section 2? 


One of the most salient proposals of the Act is that 
every mortgage, regardless of any provision in the in- 
strument, be only a lien on the realty, creating no estate 
or right to possession or to rents and profits until the 
period of redemption has expired after the sale." Jones 
on Mortgages* notes 17 states as following what 
is known as the common-law theory of mortgages, 3 
states as following that theory with the modification 
that the mortgagor is regarded as the owner of the 
legal estate, not only as against third persons, but also 





1. See MacCuesney, Tue Principtes or Rear Estate 
Law (1927) 325-33. 

2. In his Report of the Committee of Real Property 
Financing of the A. B. A. Section of Real Property, Probate 
and Trust Law in the published reports of the Section for the 
Boston 1936 meeting at p. 58. 

3. One exception is provided: “When, however, the mort- 
gagee with the consent of the mortgagor, or when the purchaser 
at a defective foreclosure sale in good faith, takes possession of 
the premises, he may retain such possession as mortgagee in 
possession until the obligation secured by the mortgage is ful- 
filled.” [§2 (3).] 

4. (8th ed. 1928) §67. 
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as against the mortgagee, until there has been a for- 
feiture and an entry by the mortgagee, in which event 
his legal title is recognized, and 28 states as embracing 
what is known as the lien theory 

The study of the cases responsible for observing 
the distinction discloses that the distinction between 
the theories upon which these states divide lies in the 
remedy given to the mortgagee through the applica 
tion of the respective theories. Under the strict com 
mon law theory the mortgagee could assert his legal 
title at any time whether the mortgage had matured or 
not.° The common law remedy by which the mort- 
gagee secured this right was ejectment. On the equity 
side, however, the mortgagee was a mere lien-holder 
and the property that had been conveyed to him he held 
title to merely as security; therefore, the mortgagee 
was not entitled to dispossess until an equitable reason 
presented itself for interfering with the possession of 
the mortgagor. Inasmuch as equitably the mort- 

agee’s rights lay in the contract apparent in the mort 
age instrument, it would necessarily follow that one 
must look to the terms of the instrument for the equit 
able reasons justifying a mortgagee to interfere with 
the mortgagor’s possession. And so it followed that in 
equity it was necessary to show a default in some pro- 
vision in the mortgage required to be performed by the 
mortgagor in order to have a situation where the mort 
gagee was entitled to proceed against the mortgage res 
to protect or satisfy his indebtedness. In the course 
of time the equitable concept became absorbed into the 
law in some instances. Doubtless that accounts for 
the rule to which Jones refers in his text as prevailing 
in Delaware, Mississippi and Missouri, as the result of 
which until breach of a condition of the mortgage and 
possession taken the mortgagee was in precisely the 
same situation on the law side that he was on the 
equity side. The equitable concept found its way into 
the law in the state of Illinois in somewhat the same 
manner. For in Illinois the cases say that the mort 
gagor is the owner of the premises except as against 
the mortgagee and his assignee,® and even as between 
the mortgagor and the mortgagee; while the cases say 
that the legal title of the mortgagee is recognized, 
nevertheless for all practical purposes it is so recog 
nized only where the condition of the mortgage has 
been broken, or the mortgagor is in default in payment 
of principal or interest accruing under the terms of the 
mortgage.’ 

The lien theory of the mortgage is thus seen to be 
nothing but an adaptation on the law side of the equit 
able concept, the states referred to by Jones as those 
which have adopted the lien theory having, it would 
seem, merely abolished all distincction between the 
equity concept and the concept on the law side in favor 
of the former. For, as already remarked, in practical 
effect the sole distinction between the two theories lies 
in the remedy, and the sole respect in which the remedy 
operates differently under the lien theory from that 
under the common law theory is in relation to rents 
and income from the mortgaged premises. Whereas 
under the common law theory the mortgagee was en 
titled to take possession of the premises and collect the 
rents and profits, and did not have to account for them 
except in equity and then only when the mortgagor re 
deemed (in which case were deductible from the 

5. Leesman, | borat usteeship and Receivership 
(1933) 28 Ill. L. Rev ; 
6. City of Chicago v illivan, 269 Ill. 58, 69, 109 N. I 
(1915) 
7. Straus v. Bracken, 242 Ill. App. 122, 133 (1926) 
8. Wilcox v. Cheviott, 92 Me. 239, 42 Atl. 403 (1898) 
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9. Lightcap v. Bradley, 186 Ill. 510 
(1900); Schaeppi v. Bartholomae, 217 I! 
$47 (1905) 

10. Carolina Portland Cement ( 
Fla. 987, 128 So. 241, 244 (1930) 

11. Nusbaum v. Shapero, 249 Micl 
(1930); Nielsen v. Heald, 151 Mint 
(1922) 

12. Cowdery v. London and San Ira 
208, 73 Pac. 196 (1903) 

First Trust Jomt Stock Land 
Beall, 208 Iowa 1107, 225 N. W. 943, 9 
Business Men’s Ass'n vy. Nichols’ Estat 
N. W. 435, 436 (1931) 

14. Olson vy. Union Central Life | 

N. W. 722 1931) 

State v. Superior Court for Ki 

2 P. (2d) 1095 (1931). 
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the foreclosures of mortgages, as in such case the bene- 
fit of the doctrine of lis pendens by which subsequent 
purchasers from a party to a litigation take subject to 
that litigation, is absent. Except as to that, the pro- 
vision in question in the Uniform Act seems to ex- 
press the general attitude toward such situations 
throughout the country. 


The Provisions of Sections 13 to 18 Inclusive of 
the Uniform Act Relative to Power of Sale Fore- 
closure. 

Under the Uniform Act a mortgage containing a 
power of sale may be foreclosed by the record owner 
of the mortgage (whether the power runs to him or 
not), or by his agent under power of attorney. Notice 
of sale is to be given by publication in a newspaper 
and by mailing to the original mortgagor or subsequent 
grantee, if known to the person foreclosing, and to each 
person known by him to have an estate or interest in, 
or lien upon, the premises. Sale is to be made by the 
sheriff at the sheriff's office in the county in which the 
premises, or some part thereof, are situated.*'  Fore- 
closures by exercise of powers of sale were common in 
the state of Illinois prior to July 1, 1879. On that date 
a statute became effective in the state prohibiting the 
sale of real estate within the state by virtue of any 
power of sale contained in a mortgage, trust deed or 
other conveyance in the nature of a mortgage executed 
after the taking effect of the act. The occasion for the 
passage of that legislation is voiced in the case of Ven- 
tress v. Cobb** as designed to correct abuse and op- 
pression resulting from the exercise of such powers of 
sale. The provision in the Uniform Act avoids the 
results decried in the case just mentioned by providing 
that the sale shall be conducted by the sheriff of the 
county. Under the Illinois Act in question, the mort- 
gagee or the trustee conducted the sale. 

The Uniform Act provides foreclosure by suit in 
addition as an alternative remedy to foreclosure by 
power of sale and retains the benefit of strict foreclos- 
ure where that is applicable, and that suggests that 
some benefit may result from a discussion of the vari- 
ous methods of foreclosure now available in a com- 
mon law theory state—the state of Illinois, for example. 

Taking Illinois as a fair example of the working 
of the common law theory mortgages, one finds in 
that state three methods for foreclosure of mortgages: 
(1) Foreclosure by suit in chancery resulting in sale ; 
(2) Strict foreclosure by suit in chancery; (3) Fore- 
closure by statutory scire facias, on the common law 
side, 

The foreclosure by suit in chancery is practically 
universally resorted to in that state to obtain satisfac- 
tion of mortgage securities. Briefly, it involves the 
preparation of a pleading setting forth the indebted- 
ness and the mortgage or trust deed securing it, the 
ownership of the indebtedness, the default or defaults 
justifying the proceeding, the parties interested whose 
rights are sought to be foreclosed, and contains the 
usual prayer for the relief which such proceeding af- 
fords. Recently both the Chicago Bar Association and 
the Illinois State Bar Association have devoted much 
time to the formulation of proposals for simplifying 
the procedure. 

The Committee of 

21. Thereby property may be sold situated in a county 
other than that of which the officer making the sale is the 
sheriff, in which event Section 20 provides for recording a cer 
tified copy of the certificate of sale, etc., in the other county. 

22. 105 Ill. 33, 38 (1882). 
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Commissioners on Uniform State Laws which drafted 
the Uniform Act gave prolonged consideration to the 
question of the redemption period. Discussion was 
had of possible differences in period for residential 
and commercial property; for individually owned and 
corporation owned property ; owner occupied and ten- 
ant occupied property; and farm and urban property. 
The discussion showed that there was general agree- 
ment both in the National Conference and in the Amer- 
ican Bar Association that there should be a substantial 
period of redemption and that they looked with dis- 
favor on the lack of such period of redemption or a 
very short one. It was the general feeling that for 
farm property the period should carry through a sec- 
ond crop season and be not less than six months for 
urban property. 

The committee which drafted the act stated :** 

“An extended redemption period is found in most 
states. The present minimum periods in the various states 
to get title after default, are: 10 states, 21 days; 19 states, 
one year or more; 7 states, 6 to 11 months; 1 state, 50 
days; 11 states,,court action determines time. In states 
foreclosing in court, the time for court action should be 
added to above periods. Classifying the 28 states with fore- 
closure in court; in addition to time for court action 11 
have no statutory period, 12 have one year or more, and 
5 have 6 to 9 months statutory period of redemption. (See 
1922 Handbook, 280.) 

Strict Forecl 

Strict foreclosure is sometimes resorted to, but not 
very often. This form of foreclosure eliminates a sale. 
By it the decree of court merely divests the interests 
of the owner of the equity and operates to confirm the 
title, legal and equitable, in the mortgagee. It has 
been found unsatisfactory from a title aspect.*® 


sure 


Scire Facias Foreclosure 

The third form of foreclosure above noted as em- 
ployed in the state of Illinois is foreclosure by statutory 
scire facias writ. This proceeds strictly on the law 
side like any execution sale following a judgment, ex- 
cept that the title following the sale passes as of the 
date of the mortgage instead as of the date when the 
judgment fastens itself on the real estate as a lien. 
Lienors whose liens arose after the recording of the 
mortgage are barred in that form of proceeding. 

On the face of it, this seems an ideal method of 
foreclosing. It has simplicity and expeditiousness in 
its favor. But here again considerations of title exami- 
nation and guarantee oppose the way, for the proceed- 
ing is strictly statutory and does not attract to itself 
any of the presumptions in favor of a general chancery 
proceeding. 

Foreclosure in Lien Theory Jurisdictions 

The proposal in the Uniform Act is fairly repre 
sentative of the modes adopted by lien theory states 
for the foreclosure of mortgages. Exercise of power 
of sale in the mortgage, strict foreclosure, sale by ad- 
vertisement under power of sale, and suit in equity 
followed by sale are the modes variously resorted to. 
It would seem the foregoing expositions of the reme- 
dies under the common law theory, are also sufficiently 
informative of such difficulties as may exist under 
statutes and at the same time indicate the modes by 
which those difficulties may possibly be avoided. 





23. Page 40 of the pamphlet issued by the National Con- 
ference of Commissioners on Uniform State Laws (1927) con- 
taining the Uniform Act and a statement by the Committee 
which drafted it. 

24. Farrell v. Parlier, 50 Ill. 274 

25. Leesman, supra note 6, at 245 


(1869) 


Trustees in Mortgages in the Form of 

It has already been remarked that the authorities 
recognize a distinction between a mortgage and a tru 
deed. A mortgagee, as already indicated, as such owes 
no duty to anyone, for he holds the title for his « 
debt. The trustee, however, is purely a custodian 
the legal title for the purposes of securing the indebted- 
ness which it The principal legal duty 
such trustee is to procure a sale of the property 
satisfy the indebtedness secured.*® 

So far as the advantage in having an 
corporate trustee over an individual 
cerned, one need only point out that a corporate trus 
tee does not die and is always present to serve tl 
purposes of the trust. Indeed, it has been held that 
insolvency does not even incapacitate the 
trustee from acting.*? 


secures. 


independe nt 


trustee 1S ¢ 


corporate 
Inasmuch as such a trustee 
has no personal contact to serve, such as a testamentary 
trustee might have, it would seem that there is n 
benefit in having an individual trustee that is not bet- 
ter served in every respect by a corporate trustee 
provided it is independent of and not controlled either 
legally or in fact by the mortgagor or mortgagee 
house of issue 
Il 

BONDHOLDERS’ PROTECTIVE 

COMMITTEES 

The trust deed securing bond issues was really 
result of a shortage of building, chiefly housing, that 
existed after the World War. During the World War 
the investor had been educated to invest his capita 
in Liberty Loan bonds. After the war real 
gage bonds came into favor as a substitute for 
investment. Split up into small denominations tl 
lent themselves readily to the same investment 
poses as did the government bonds during the 
These were sold broadcast during the per 
following the war and were scattered throughout the 
United States and even through foreign countries as 
well. When the period of financial stringency came 
and defaults became widespread,”* it became necessar\ 
to provide machinery to coordinate these 
holding interests into integral working units 
purpose of availing of the security by which 
were secured; else the security would fall into decay 
and be lost. And that, in short, was the origin of the 
bondholders’ protective committee method of proceed- 
ing to a foreclosure and reorganization 
securities.*® Disadvantages arose only 
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ere the personnel of the bondholders’ committee was 
r idvisably selected, as where the house of issue se- 
lected the committec view to the personal in- 
terests of the house of issue in disregard of the interest 

the bondholders utrageous breaches of trust 
«curred all too frequently, but the good were con- 
lemned with the bad the public mind, and racket- 
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conservation of the terests or, aS was more com- 
nly the case, out of a hope that they would fare 
tter than their fell by holding out, were ‘0s- 
ly without except he occasion for such discus- 
ion 


Considerable dis 


security holders whx 


eposited their securit 


Ider is concerned who refuses 
the answer is plain. If he 
vished to share benefit which the deposit of 
umerous bonds with the committee gave the commit- 
tee in bidding at the foreclosure sale, he should deposit 
is bonds as well and n with the committee. And 
most committees keep open their invitation to bond- 
Iders to join the « tors, even after foreclosure 
and purchase by them at the sale—until actual 
stribution has beet le pursuant to the sale. 
The public was constantly confused and misled by 
» publicity given tl atters and failed to distin- 
uish between those responsible for or misled by the 
flated values and tl ittempting to reorganize the 
perties on the bas current values who had noth- 
ng to do with the il issue. Bond issues were 


So far as the bor 
join with the com 


h resulted in the need 
1, and the necessary fa- 


loped in that « 
a large and exter 
ties 
In addition to providing a depositary with its own peculiar 
kkeeping, safeguar f ther operations as above very 
erally noted, the cor ttee found it necessary to provide a 
ecretarial department in order to furnish service such as de- 
ting bondholders ne irily demanded both in connection 
th bonds that had been deposited and in connection with the 
posed deposit of b Chis involved the preparation of a 
artment known as tl mmittee service, in which correspon- 
nce with bondholders taken care of and ultimately plans 
reorganization worl it, and the matter of obtaining 
approval of the bor ers to I handled. 
[he creation of t ndholders’ committee was essential 
uses of large issues attered holdings, as it was im- 
sible to procure any nimity of action otherwise 
30. See Report, supra note 28, Part III, 48. The selec- 
therefore, of indiy Ww had not been identified with 
issue and sale of bond flected stability and impartiality 
1 bondholders’ committ ikewise in a depositary and in 
mmittee service department. Therefore, the acid test of 
ability of bondholders ttees and depositaries and com- 
ttee service organizat mployed in connection with them 
d been identified with procuring 
issuance and the sa i nd issues or not, though, of 
irse, there were exceptions, as numerous committees whose 
nbers included persons had participated in the issuance 
i sale of bonds and bl 


n was to inquire 1 ft id 


s, acted acceptably in connec- 
with this method of s wing and reorganizing real estate 
rtgage bond issues 
In the conditio: t tur 1 in which the debacle in our 
nancial structure left a stors, was found a fertile field 
sowing suspicion ag t all who might have anything to 
with bond issues—even those who had had nothing to do 


with the creation or iss f the bond issues, or the sale of 


the bonds 


floated on almost any kind of property and apparently 
without regard to stable values. 


The Foreclosure of the Mortgage in Bankruptcy 


Where the mortgagor becomes bankrupt the bank- 
ruptcy court can require the foreclosure proceeding to 
be carried on in the bankruptcy court. As a matter of 
practice, however, leave is given to the mortgagee to 
prosecute his foreclosure proceeding in the state court. 
In order to avoid the statutory period of redemption, 
the practice has grown up of selling the bankrupt’s prop- 
erty free and clear of the mortgage encumbrance, the 
mortgagee’s lien to attach to the proceeds of the sale. 
Strictly the bankruptcy court should not do this unless 
there is some equity over and above the mortgage en- 
cumbrance, the recovery of which at minimum expense 
and under the supervision of the bankruptcy court it 
is the purpose of that court to accomplish. However, 
on collateral attack, error of the court in taking juris- 
diction to sell free and clear of encumbrances is not 
available, aud therefore one can never assail a proceed- 
ing of that character on collateral attack even by show- 
ing that the mortgage encumbrance was in fact far in 
excess of the value of the mortgage property. Further- 
more, the bankruptcy court always has concern in re- 
ducing a deficiency to the lowest possible figure, and if 
only to accomplish this it would seem that the jurisdic- 
tion of the bankruptcy court to sell free and clear of 
encumbrances would be justified.** */? 

Sources of Greatest Difficulty in Reorganization 

In connection with the larger foreclosures the 
greatest abuses, namely, those which led to the un- 
necessary sacrifice of equities and unduly high ex- 
penses at the expense of the bondholders, were due 
principally to two causes: 

First, the domination of the reorganization proc- 
ess by the house of issue and committees controlled by 
it, rather than by independent trustees ; and 

Second, the inability of protective committees 
however fair and able they might be and desirous of 
conserving the interests of both the bondholders, and 
the equity holders where possible, to complete the re- 
organization in a reasonable time without excessive 
expenditure of time, effort, and money, due to obstruc- 
tive tactics of so-called “strikers” or “chiselers” or 
common “racketeers” who were not genuinely trying 
to serve minority interests but merely trying to ob- 
struct. There were many genuine objections of honest 
minorities, but we refer to the type of objections de- 
scribed, and to our minds, the most frequent ones. 

The first of these causes has already been dealt 
with above to some extent, and attention is directed 
to the Securities and Exchange Commission Report on 
the Study and Investigation of the Work, Activities, 
Personnel and Functions of Protective and Reorgani- 
zation Committees—Part I1I—Committees for the 
Holders of Real Estate Bonds; and Part VI—Trus- 
tees under Indentures. These reports contain a large 
amount of valuable material and while the writers do 
not agree with some of their implications, they do 
agree with many of the criticisms of what has occurred 
and suggestions for remedies. Certainly the charac- 
ter of the reports is such as to merit careful considera- 





30%. In re Franklin Brewing Co., 249 Fed. 333, 334 (C. C. 
A. 2d, 1918); Federal Land Bank vy. Kurtz, 70 F. (2d) 46 
(C. C. A. 4th, 1934); New Liberty Loan & Savings Associa- 
tion v. Nusbaum, 70 F. (2d) 49 (C. C. A. 4th, 1934); Kimmel 
v. Crocker, 72 F. (2) 599, 601 (C. C. A. 10th, 1934). 
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tion by anyone interested in avoiding the mistakes of gress also amended the Bankruptcy Act 
recent years in the handling of these matters. what is known as Section 77B, as heretof 

With reference to the second of the above causes That is strictly a provision for reorganizatiot 
referred to, it is believed that the unwarranted objec porations and contemplates the application 
tions not of real minorities, but principally of isolated trine of Canada Southern Railroad Co. v. Gel 
individuals, and frequently attorneys intervening in compel minority bondholders to submit to the wisl 


the matters without any real interest merely for the of majority bondholders relative to reorganizati 


sy 
purpose of being bought out or securing unearned fees, Short of the action of the two-thirds maj 


were the chief bases of the conditions which led to holders under these circumstances, resort 
widespread public criticism because of the confiscation tion under the general bankruptcy laws | 
of equities, the abnormal depression of the price of _ pelled as a result of which necessarily th 


outstanding bonds, the long delay in completing the holder would get all that his security wa 


t 


reorganization so that the property could earn some- Some Conclusions from Debédcle with 
thing for the bondholders and possibly the holders of Future Financing—Some Suggested | 
the equity, and the excessive costs of the reorganiza The consequences of the financial collaps 
tions. Bet foreclosures and reorganizations necessitated 
_ The trustees, bondholders’ protective committees, pot confined to the particular persons 
their counsel, and others responsible for the reorgani involved or to the past or present effects 
zation were helpless in the state courts to Temedy and disastrous as they have been to larg 
these conditions but substantial relief was given by ‘Mitten and tn antisty 66 @ Whol 
the passage by K ongress of the Act of March 3, 1933, nomically, politically. 1 he question of 
enlarging the jurisdiction exercised in voluntary and the till existing depression, escape ft 
ultimate consequences, and the future 
; . “go the country as a whole, are involved 
proceedings for the relief of debtors in amended Sec An historical review of what has hay 
tions 74, 75 and 77. These sections provided debt 
relief for individuals, farmers and interstate railroads, 
Section 74 being the section of interest in this connec 
tion. Subsequently, by the Act of June 7, 1934,°* Sec 
tion 77B was added as the medium for the rehabilita 
tion of corporations and on June 7, 1934, Sect 


involuntary proceedings to adjudge persons bankrupt 
by providing original jurisdiction for special relief in 


ficult to make freed from the prejudices of 
It is fairly clear, however, that one substai 
of the great distress was the panic whicl 
banks, insurance companies and finan 
generally. This resulted in the shutdow: 
- - : : however sound, and the withdrawal of n 
74 (a) was amended, enlarging the powel! of the not alone for new projects but for renewal 
court where the debtor fails to obtain: the requisit€ Jy addition to this an unconscionably ray 
creditor acceptance as provided by Section 74 (e) as took place by the banks and ruinous fF ré 
originally incorporated in the Act of March 3, 1933. 
On the assumption that Section 74 (e) as origi 
nally passed has now been upheld, and that the exten 
sion provided for in Section 74 (e) as amended will 
be upheld, it would not seem improbable that ulti 
mately the legislation would include the right to re 
organize even though a particular lien was wholly 
controlled by one holder who refused voluntarily to 


the insurance companies. Furthermore no 

the particular persons or properties concern 

particular mortgages affected, but values « 

community were adversely affected 

methods pursued. For instance, in one <« 

thousand properties were offered for sale by advertis 

ments in one of the daily papers, whicl 

quired by the particular institution as a resul 

consent to the shes sd -eemmmeaee ve . closure. Che ¢ ffect on the sale value of the 
The sections above referred to constitute a new 


or ruin 


themselves, as well as the effect on the 

and the value of similar security held 
tutions and individuals may well be imag 
was no substantial change in the ruthles 
liquidation until 1932 when the institutions 
realized that their own security was being 
by the unnecessary sacrifice of security 


departure in bankruptcy legislation as it is the first 
time it has been used as a vehicle for the “relief of 
debtors” as distinguished from the “liquidation of as- 
sets.” The legislation grew out of investigations con 
ducted by Hon, William J. Donovan, former Assistant 
Attorney-General of the United States and was form 
ulated under direction of Solicitor-General Thacher. lenient policy was developed with referet 
It was originally introduced by Senator Hastings of cong or renewal or necessary liquidation 
Delaware who handled the Act of 1933. One of the It is hardly conceivable that in tl 
writers (Mr. MacChesney) worked with the Attorney faennetiin future men alll casin te « 
ec and the Solicitor eneral, and “a _ Sena- their private fortunes in the “equities ol 
tor Hastings and with Representative McKeown in r ‘va a SY al : 
formulating some of its Boom “rin Section 76 of the wares suibject os — seprti we that cute 
- : : : : ; . found to purchase bonds secured by real 
Hastings bankruptcy bill, in connection with which gages. Sane meer sestieel will ieee tn bei 
Solicitor General Thacher rendered an opinion Up- asa prerequisite to recovery and further px 
holding the constitutionality of the legislation, failed of 4,5. line. Many suggestions have been 
adoption, but the substance of it was subsequently writers of the oresent paper. as stated 
embodied as Section 77B as finally passed ania di 8 
The Corporate Reorganisation Provisions of the be helpful to merely recite certain safeguat 
Bankruptcy Act. Section 77B been suggested and certain new methods 
Following out the theory just announced, Con without necessarily being in favor of 


too early to reach final conclusions, but bel 


Stat. 1467, 147 PD 2. &.. Cc. A them: 

205 (1935) 1. In connection with foreclosures 
STaT. 912 ), 11 A. $207 (1935) NRE Se 

Stat, 922 \. $202 (1935) 34. 109 U.S. 527 (1883). 
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c) The abolition « i 


disintet 


ratorium laws to apply auto- 
nditions, but the application 
nd not necessarily to be 


deficiency decree or the 
d appraisal under the di- 
fixing of a fair market 
prerequisite to a 


rement Of a 
m of the court, and the 
for the purpos« sale as a 
ncy decree 

d) A statute making it illegal for the mort- 
or a bank holding collateral to purchase, itself, 
in its own name or in the name of a nominee. 
Section 74(e) of the Bankruptcy 
1935, to make possible an ad 
indebtedness where the 
f it is held by one holder. 
than the value of the 
there is no deprivation of 
such action 1s taken, 
There is doubt 
circum- 


e) The use of 
is amended June 7 
ent of the 
tgage or a major port 

the mortgage is for more 
rity, and consequent! 
ng property value it time 
ght be sustained that ground 
under these 


mortgage 


power to compel ustment 
f) The substitution of salaried officers in lieu 
officers (as for instance, the masters in chancery 
linois) so as to decrease the cost of the ordinary 
losure. 
g) Provisions for temporary extensions under 
tion of the court where the ultimate security of 
en is not jeopardized. There is doubt as to whether 
urts generally would sustain such a provision. 
2. Suggested substit 
ting mortgage syster 
Sounder methods of 
ped and the public 
with likelihood of « 
rity before 


er 


ute methods of financing for 


appraisal will have to be de- 
mvinced that real 
yntinuing income back of the 
secured, 


there is 


a general market can again be 


Meantime some method of substitute financing will 


uggestion has been made by 

President of the Chicago 
who indicates that one solu- 
various properties under 
its competency and let the 
gement company issue participating shares, or 
rred or common stock with an interest in the re- 
f diversified ownership and management of the 
lidated properties. Ultimately if the plan worked, 
ties could be sold for the purpose of the purchase 
d and the erectior buildings in the first in- 
and the whole pr treated like any other 
trial enterprise 


to be found ne 
Holman D. Pettibone 
and Trust Company) 
might be to consolidate 
anagement know: 


ertainly some method will have to be found to 
some guarantes equity holder that he will 
wiped out as the result of a temporary collapse 
the bondholder that the value of his security 


ot be destroved by porary financial disaster. 


3. Reference has been made, in connection with 
the larger issues particularly, to the subject of protec- 
tive committees for the holders of real estate bonds. 
This subject is so extensive, as indicated above, that 
it is not possible to deal with it within the confines 
of the present paper. The writers can call attention, 
however, to the Report on the subject by the Securi- 
ties and Exchange Commission. 

This Report mentions, among other things, the 
formation of committees with a view of protecting 
themselves or other affiliated interests against possible 
fraud claims; the control of first mortgage bondholder 
committees by junior and equity interests to protect 
such interests against the rights of the first mortgage 
bondholders; trading in the securities by committee 
members and affiliated interests; diversion of business 
patronage; monopoly of lists of security holders, etc. 
It calls attention to the activities of lawyers in acquir- 
ing bonds at depressed prices; bringing accounting 
cases against the trustees, not for the purpose of in- 
creasing the assets, but for the purpose of obtaining 
personal advantage; acquiring bonds at depressed 
prices for the purpose of filing a petition under Section 
77B of the Bankruptcy Act for the purpose of obtain- 
ing a nuisance value; intervention in the proceedings 
for the purpose of obtaining fees not justified by serv- 
ice or favorable settlement for himself; buying up suf- 
ficient bonds at depressed prices to make it impossible 
for committee to effectuate a plan without him; the 
purchase of the equity for the purpose of preventing 
the committee from effecting a plan without his co- 
operation ; etc 

Some supervision, some control somewhere, either 
administrative or judicial, will have to be devised and 
made effective to remedy these conditions. One of 
the writers (Mr. MacChesney) in the large number 
of substantial reorganizations he has handled during 
the present period has insisted in each instance on sub- 
mission of the entire plan to the court, state or federal, 
as the case might be, and its approval of the plan, costs, 
expenses, etc. We believe this should be required and 
is better than rigid administrative control. 

4. Without attempting to cover all the aspects 
involved in connection with mortgage indentures and 
reorganizations in connection therewith, the writers 
believe in view of the discussion which has taken place 
with reference to trustees under trust indentures and 
the misapprehension that has existed with reference 
to their duties both upon the part of some of the trus- 
tees themselves, and upon the part of the public, that 
they should at least refer to this matter. The subject 
is covered in considerable detail in the Report of the 
Securities and Exchange Commission referred to above 
and known as Part VI—Trustees under Indentures, 
under date of June 18, 1936. 

One of the unfair aspects of much of the public 
Criticism with reference to trustees acting under trust 
indentures was that such trustees were discussed as 
though they were in fact “active trustees” with much 
larger obligations than they ever had assumed or were 
paid for, or were expected to exercise at the time of 
acceptance, either by the mortgagor, the house of issue, 
or the investing public. 

The subject of mortgage foreclosures has been 
dealt with by the writers on a larger basis than its 
mere legal implications. Their final suggestion is that 
the subject reaches further and extends deeper than 
any mere legal question as it reaches into the savings 

(Continued on page 51) 
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OR more than five years now—since the economic 
factors began to make themselves felt after the stock 
market crash in October, 1929—attention has been 
constantly directed to the problems of the professional 
man and particularly to what has come to be known 
as the “overcrowding of the bar.” A number of studies 
‘more or less exhaustive—have been directed toward 
the ascertaining of the facts as to overcrowding and 
numerous suggestions based upon the thesis that the bar 
is overcrowded have been projected for the cure of this 
supposed condition. 

The subject for our discussion tonight is limitation 
of admission to the bar and the implication is that we 
should consider further restriction on admissions to the 
bar. There can be no doubt that, at least in New York 
City, during the past half dozen years we have had a 
larger number of men and women admitted to the prac- 
tice of the law than have been needed to handle the 
legal affairs of the community, in view of recent eco- 
nomic developments. This has been due primarily to 
two factors (1) a very large increase in the number of 
lawyers admitted to practice, and (2) to a considerable 
falling off in the demand for legal services. Unfortu- 
nately no practical method has as yet been devised to 
bring about * stimulation of the demand for legal serv- 
ices and, in fact no one as yet has produced anything 
even reasonably satisfactory as a basis for measuring, 
or even estimating, the annual volume of legal business. 

In “the good old days” of half a century ago, be- 
fore big business had developed its call for special serv- 
ices by the bar—before the creation of the innumerable 
commissions, practice before which has developed an 
entirely new branch of activity for the profession, and 
the development of the prophylactic branch of the legal 
profession's activities—the demand for legal services 
could be estimated with a degree of accuracy by the 
quantity of litigation pending in the courts. During 
my lifetime, the domination of this factor has been 
almost completely destroyed as a possible measure of 
the demand for legal services. 


Court Litigation Small Fraction of Legal ‘Work 


Court litigation constitutes but a small fraction of 
the work of the legal profession today. It would, | 
believe, amaze even us, the members of the legal pro- 
fession, if we could obtain a reasonably accurate ap- 
praisal of the volume of court litigation as compared 
to the volume of general legal business, to find how 


*An address delivered before the Forum and Social Com- 
mittee of the New York County Lawyers Association, New 
York City, October 13, 1936 


small a part it plays in the practice of the law today 
The worst of it is that there seems to be now no pra 

tical method of determining even this important fact in 
connection with the volume of legal work. 

In the encieavor to ascertain some of these funda- 
mental facts, there have been three major attempts t 
survey different groups of the legal profession. In 
November, 1933, a survey of the economic conditions 
of the Wisconsin bar was instituted under the direction 
of Dean Lloyd K. Garrison, of the Law School of th 
University of Wisconsin. This survey continued throug! 
1934, and the interesting report, based upon it, wa 
issued in 1935 and appears in the Tenth Volume of th 
Wisconsin Law Review, page 131. In the study of the 
situation in Wisconsin, the investigators had the great 
advantage over those conducting other surveys of hav 
ing access to the State income tax reports, which en 
abled them to analyze, with a high degree of accuracy 
the income received by the members of the bar from 
their professional work. The conclusion reached by 
those who conducted the Wisconsin survey was that 
there was no material overcrowding of the bar in tha 
typical north central state. While the income of the 
members of the bar had fallen during the depression, 
its variations were apparently less violent than might 
have been expected in view of the shrinkage of property 
values and of business activity. 


Second Great Survey of Economic Conditions in 
Legal Profession 

The second great survey was that conducted under 
the auspices of this organization through its recently 
created Committee on Professional This 
Committee, though one of the youngest in the rostet 
of our association, engaged, during 1934 and 1935, in 
an ambitious attempt to cover the legal profession—those 
who are practicing and those who are living on Man 
hattan Island—in an endeavor to ascertain the conditiot 
of the New York County bar and its relation to the 
community. The total number of lawyers studied in 
the Wisconsin survey was slightly under 3,000. The 
questionnaires sent out by our Committee to those be- 
lieved to be lawyers in New York County involved a 
listing of some 19,000 of whom, according to our best 
estimates, approximately 17,500 were actually living 
or practicing in the Borough of Manhattan. There is 
no practicable method of discovering exactly how many 
lawyers are actually engaged in legal work here today 

In the Wisconsin survey a comparison was mad 
of the volume of litigation in various years—possibly 


Economics. 
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Yale University. In this survey an attempt is being 
made not merely to find out what lawyers are doing, 
but what the inhabitants of the community are doing 
with regard to what should be the legal business of 
the community. Although the survey is by no means 
complete it has already revealed in startling fashion 
that much of the work that should be done by lawyers 
is either not being done at all or is being done by real 
estate men, notaries public, bankers and even under- 
takers! 

The foregoing in a very sketchy manner outlines 
some of the important factors which are so largely un 
known, that the relationship between the demand for 
legal services and the number of lawyers available to 
render such services is at present incapable of a deter- 
mination with any degree of accuracy. 

On the other hand the number of lawyers who 
have been admitted to practice during the past ten 
years in this State can be determined with almost 
absolute accuracy, although the number of them who 
have actually engaged in the practice of the law is still 
largely unknown. In the ten years from 1926 to 1935 
there were actually admitted to the bar in the First 
Department 9,206 applicants and in the Second De- 
partment 11,150, a total of over 20,000. During the 
same period there were filed in the Court of Appeals 
oaths of those admitted to practice and who thereby 
became enrolled on the roll of attorneys practicing in 
New York, of 23,256 members of the bar. The influx 
thus measured has in all probability almost doubled the 
number of lawyers licensed to practice in this State— 
and in this City. If there were, as we have estimated, 
residing or practicing in New York County less than 
18,000 lawyers, the 9,000 admitted during the past 10 
years in all probability constitute a majority of the 
members of the bar here today. I doubt if it requires 
any argument to obtain a universal agreement that this 
number is far in excess of the requirements indicated 
by the legal business actually given to lawyers during 
that period, or today. 
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fraught with danger when we consider its effect upon 
the public and the ethics of the profession. 

In all probability, there never was, anywhere, in 
the history of the world such an influx of lawyers as 
has occurred in this City in the last ten years. More 
significant than that is the fact that in all probabality 
a larger proportion of them than ever before in the 
history of the bar have had no background and no en- 
vironment which would tend to insti! in them an 
ingrained perception of the ethics of the profession. The 
law is a public profession. The lawyers of the country 
throughout its history have to a larger degree than in 
any other business or occupation attained positions of 
prominence in public life. The social standing of mem- 
bers of the bar has been widely regarded as enviable 
by other large groups in the social world and the efforts 
of those ambitious and hardworking individuals who 
have decided that a career at the bar was something 
to be desired call forth a deep feeling of admiration 
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for the fight which they have made for a legal educa 
tion and training. Unfortunately, a considerable pro 
portion of them have considered a | 
a better “business proposition” than entering into some 
sphere of business activity. It is a difficult task to instil 
into the minds and beings of such individuals the con 
cept of the legal profession as that of public service 
governed by a code of ethics infinitely higher than the 


' 
il career merely as 


code governing ordinary business life 

In several other lines of business endeavor outside 
of the professions a primary activity is a search fot 
more and richer business. It is inevitable, especially 
when the volume of legal business available is insuf 
ficient to meet the financial requirements of the mem 
bers of the bar, that those who have not, deeply in 
grained in them, a clear vision of professional ethics 
and a high desire to maintain them, (a material number 
of those who have entered the legal profession with the 
primary idea of bettering their financial position) will 
look for means of increasing their income by hunting wy 
business. . 


Economic Stress and Ambulance Chasing 


The present investigation of renewed activity in 
ambulance chasing is an illustration of one of the in 
evitable results of such a situation. It may be conceded 
that the average person injured by the negligence of 
an automobile driver is in a difficult situation if he 
desires the best possible service in obtaining compensa 
tion for the injuries which he has suffered. The averag« 
man does not know where to look for the lawyer best 
qualified to handle his particular problem, especially im 
such a case. There can be little question that if the 
services of an adequately equipped lawyer are imm« 
diately available to one thus injured his chances of 
obtaining justice are far greater than if, as is frequently 
the case, some member or friend of the family recom 
mends some one not particularly well qualified—who 
is first consulted oftentimes after the trail which would 
lead a well equipped lawyer to obtain access to the 
witnesses of the event, has grown cold. 

This situation, about which the bar has done pra 
tically nothing since the original investigation of am 
bulance chasing, has resulted in such conditions as have 
again developed hers it was bound to result in the 
stirring up of renewed activities on the part of those 
who are not restrained by any qualms as to professional 
ethics and who look for an opportunity of making a 
living by getting immediate notice of the occurrence of 
such injuries and seeking retainers. It is not merely, 
however, in ambulance chasing activities that the pro 
fession and community have suffered as a result of the 
unnecessary increase of numbers of practicing lawyers 
Competition practically inevitably cuts prices. During 
the past six years, when thousands of lawyers have 
been left with inadequate incomes by reason of the fall 
ing off of legal business, the charges essential for proper 
compensation for the necessary work in many branches 
of activity have been reduced so that many lawyers 
have practically given up what previously was an im 
portant part of their work. Not only have fewer cor 
porations been organized during that period, but the 
charges made by many lawyers for the incorporation 
of business enterprises have been reduced to so low a 
level that the work of incorporation has become merely 
routine and there is ground for the fear that the services 
rendered have either been inadequate to the situation 
or often, if adequate, inadequately compensated. These 
are one or two illustrations of the harm to the pro 
fession and community which has been brought about 


a superabundance of lawyers It is 
then that numerous proposals have been 
prevent the continuance of such a situation 
lem is a difficult on 


Increase in Number Admitted to the Bar 


Under our law, as it is today, for 
become qualified as a lawyer he must, al 
from high school, have at least two ye 
study and at least three years of law 
When one has embarked upon the tram 
for a career at the bar he either must during 
before the beginning and the close of his stud 
his plans or else be launched, five or six 
he made his initial decision, in a Community whose 
ditions may have become utterly unfavorable si 
started. The results of such a situation 
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which were shown in the admissions in 1929 and 
there has been an almost constant growt! 
ber of those admitted to the bar for ten years 
year 1934—just five years after the stock mar] 
Last vear the number admitted was almost 
In 1934, the total of admissions in the First 
Departments was 2,475 and the number 
State 2.848, while in 1935 the total in th 
Second Departments was only 1,653 and 
1,938. A similar shrinkage is indicated for the current 
vear. This, it will be seen, clearly marks the results « 
the economic situation in 1929 and 1930. The tota 
number in 1934, those presumably entering 
studies for a legal career in 1929, was by far highest 
on record in the two departments in this Cit As t 
many of those who entered upon the study of the law 
in 1928 and 1929, the old proverb must 
home with crushing force “The mills of the 
slowly, but they grind exceedingly fine.’ 

The indications are clear, however, tl 
five year period the result has been a 1 
fairly normal rate of replacements and incre: 
number of members of the bar provided the restoratior 
in the normal condition in the business and financ 
world and tl 
volume there continued. Our real problen 
be that apparently insoluble on 
we do with the four or five thousand in exces 


1¢ normal increase in transactions 


eems to 
replacement requirements who entered th 

the years from 1928 to 1934? Undoubte 

them will have to leave the profession and take 1 
business career, for there certainly is not | 
conditions a sufhcient volume of incon 
rendering of legal services to support the « 
twenty thousand available lawyers in New \ 

today 


Is There a Practical Method of Restricting 
Admissions? 


We come then to the question, is the: 
ticable method of restricting further admissi 
bar and if there is, is such restriction desirabl 
determination of these problems, there must be 
into account at the start the fact that the law is essen 
tially a public profession. Those admitted 
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are ofhcers of the court. It is essential w 


well as with those admitted to the practice 
und such other professions as architecture, t 
ted should be pre pe rly qualified To this | 


of Appeals, which possesses the powe 


requirements for admission to the bar 
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are controlled by the courts of the several counties, it 
has been reported in recent years that men who have 
possessed all the qualifications required for admission 
have been barred by a quota limitation requirement 
fixed by the court. It has also been reported that the 
bar of the City of Philadelphia has expressed itself as 
favoring some such percentage limitation. From a more 
or less intensive study of the question of admissions to 
the bar covering a period of more than fifteen years, 
during which I have held my present position, | should 
be strongly inclined to oppose any such method of cur- 
tailing the number of admissions. 

Two things may, in my judgment, be counted upon 
to exercise an effective corrective influence on the 
present conditions. One is the operation of inexorable 
economic laws which have radically curtailed the volume 
of those perparing for admission to the bar, and second, 
a factor which may be made even more effective if 
properly developed—the creation of a sound and intel- 
ligent public opinion which will dissuade a sufficient 
number of those contemplating careers at the law to cut 
down the volume of incoming members to the normal 
requirements. 

It is our hope that such discussions of the problem 
as that in which we are engaged here tonight may prove 
well worth while. The influence possessed by 
those of you who are here tonight and the others to 
whom this message may come is infinitely greater than 
you appreciate. The members of the bar who have been 
admitted in the past five or six years have a greater 
influence on those who are contemplating the study of 
law than any other group. They can, and you can, aid 
in inducing them to dissuade thousands of misguided 
youths who are planning to be lawyers. While the 
responsibility is that of the community, the especial 
burden is placed upon you and your associates and | 
earnestly appeal to the bar, and especially to its younger 
members, to see to it that only those enter upon the 
preparation for a legal career who clearly are qualified 
to follow that particular line of endeavor more effec- 
tively than they could live their lives in other activities 
of the community. If this work be effectively done I 
feel confident that the unfortunate situation which has 
arisen in the last decade and which concerns us today 
may with a reasonable degree of rapidity be rectified 
and the legal profession here restored to a position 
where the volume of service called for is adequate to 
give reasonable opportunity to those engaged in the 


to be 


work of the profession. 


The Mortgage Foreclosure Problem 
(Continued from page 47) 


and homes, fortunes and lives of the entire nation. 
Mortgage foreclosure is necessary and legitimate for 
the recapture of money loaned ; but it is also a disaster 
and tragedy in the lives of millions of citizens when it 
becomes necessary to take their property away from 
them, or their savings are lost as a result of improvi- 
dent loans or improper handling of their securities, as 
the depression. The subject-matter 
should be so handled that the solution is fair to all 
these affected borrower, lender, scattered 
bondholders, or the public affected by the results. 
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STATE RECORDS OF AMERICAN BAR ASSOCIATION 
MEMBERSHIP 





With Only Six Exceptions, the States Showed Net Increases from July 1, 1935 to Sept. 1, 193 
—Table Giving Net Gains and Losses—Nevada Led with Highest Percentage of Lawyers Who 


Were Members of the American 
centage Standing of the States 


3ar Association, as of Sept. 1, 1936—Table Showing Pe 
Increase of Membership Vital to Success of Association’s New 


Organization Plan. 





VITAL factor in the success of the new struc- 

ture of organization of the American Bar Asso- 

ciation will be a substantial increase in Associa- 
tion membership throughout the country. A large 
number of new members is necessary for the broad- 
ened activities of the Association. The membership at 
present is about 29,000, and it is expected that this 
will soon exceed 30,000. 

During the between-conventions period from June 
30, 1935, to September 1, 1936, only six States showed 
a net decrease in membership and the total net increase 
in membership was 1531. The States which fell off 
in American Bar Association membership during that 
period were Wisconsin, Wyoming, Idaho, West Vir 
ginia, North Dakota, and Colorado; and there was also 
a decline in the membership in the insular possessions. 
New York, Massachusetts, and the District of Colum 
bia registered the largest net increases, but there were 
many States in which the percentage of increase was 
higher. 
The number of members by the be- 

ginning and end of the period, with the net gain or 
loss, was as follows: 


NET GAINS AND LOSSES IN A.B.A. MEMBERSHIP 
DURING PERIOD FROM JUNE 30, 1935 TO 
SEPTEMBER 1, 1936 
Number of Number of 
States June 30,1935 Sept. 1, 1936 Gain 
Alabama ... ; ; 205 - 215 10 
Arizona ; 143 145 
Arkansas ve 179 228 
California ; 2,072 2.123 
Colorado 346 345 
a 496 507 
Delaware .......... 94 98 
District of Columbia 1,136 235 
Florida ese 7 545 583 
Georgia ... ; 311 329 
Hawaii 41 52 
Idaho .. ; 97 
Illinois ; 2.344 
Indiana ..... j 513 
lowa Me 502 
Kansas .... : 270 
Kentucky ... 295 
Louisiana . 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada : 
New Hampshire 
New Jersey 
New Mexico 
New York , 
North Carolina 


otates as ot 


Loss 


North Dakota 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Rhode Island 

South Carolina 

South Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington ‘ 

West Virginia .... as 
Wisconsin ........ ' ; 666 


WU POMEE coop sccesccvccves 52 
Territorial Group ome: ae 120 
Foreign ; 108 107 


7,187 28,708 


In the percentages of their lawyers wl 
bers of the American Bar 
ranking of the States changed considerably 
period, as the result of intensive membership 
ties on the part of friends of the Association in som 
of the States. At the end of June in 1935, Delaware 
led the procession with 45 per cent of its lawyers 
the American Bar Association; Nevada was second 
with 39 per cent; then came the District of Colum 
bia with 33 per cent, New Hampshire with 29 per cent 
Wisconsin with 28 per cent, Connecticut with 26 per 
cent, and Vermont with 25 per cent. As of Septen 
ber 1, 1936, Nevada led by 53.2 per cent of its lawyers 
in the American Bar Association; Delaware 
ond, with 47.3 per cent; New Hampshire was 
with 37.7 per cent; Vermont was fourth, with 
cent; and the District of Columbia was fifth, 
per cent. Wisconsin had dropped from fifth 
place. Kentucky had risen from last place to eight 
from last, and New York and Mississippi had move 
out of the category of States having fewer than 
cent of their total lawyers as members of the Amer 
ican Bar Association. the 
ranking of the States: 
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ANNOUNCEMENT OF 1937 ESSAY 
TEST CONDUCTED BY AMERICAN 
BAR ASSOCIATION PURSUANT 
TO TERMS OF BEQUEST OF 
JUDGE ERSKINE M. 
ROSS, DECEASED 


INFORMATION FOR CONTESTANTS 


Subject to be discussed 

“The Administration of Justice as Affected by In- 
security of Tenure of Judicial and Administrative 
Officers.” 


Time when essay must be submitted: 
On or before March 1, 1937. 


Amount of Prize: 
Two Thousand Dollars. 


Eligibility: 

Contest will be open to all members of the Asso- 
ciation in good standing, except previous winners, of- 
ficers, members of the Board of Governors, and em- 
ployees of the Association 

No entry will be accepted unless written specially 
for this contest and not previously published. Each 
entryman will be required to assign to the Association 
all right, title and interest in the essay submitted. Any 
essay not desired for further use by the Association 


will, upon request of its author, be returned and the 
interest of the Association therein waived. 

No entry shall contain more than 10,000 words, 
including quoted matter and footnotes, but citations will 
not be counted. Each contestant must agree to abide 
by the decision of the Board of Governors in the selec- 
tion of the winner and on any question raised. 


Procedure: 


Anyone wishing to enter the contest shall com- 
municate promptly with Olive G. Ricker, Executive 
Secretary, American Bar Association, 1140 North 
Dearborn Street, Chicago, Illinois, who will furnish: 

(a) entry number in quadruplicate, in a container 
sealed prior to receipt of any application, so that the 
number therein may be known only to the recipient ; 

(b) large envelope, addressed, for mailing essay ; 

(c) small envelope, addressed, for mailing one of 
the entry numbers together with printed form to be 
filled in by the contestant to show name and address ; 
which will thereafter not be opened until the winning 
essay has been selected and its identifying number an- 
nounced. 

Essay is to be submitted in triplicate, typewritten, 
double spaced, on one side of plain white paper, letter 
size (8%4x11), and mailed as first class matter, with- 
out foldirg, in the envelope furnished for that purpose, 
on or before March 1, 1937. Total number of words 
on each page shali be typed on bottom of each page 
of at least one -cpy. For identification, one of the 
entry numbers furnished for that purpose shall be af- 
fixed to each of the three copies of the essay. Any 
other identifying mark on the essay or on the envelope 


containing the same, or on the envelope containing the 
fourth number and the name and address of the con- 
testant, will disqualify the entry. 

The fourth entry number shall be attached to a 
printed form on which the entryman shall type his full 
name and address, sign the agreement printed thereon, 
and then seal for mailing in the envelope furnished for 


that purpose. The envelope, when prepared for mail- 
ing, will be held by the entryman until March 2, 1937, 
and then mailed. It is not to accompany the essay in 
envelope, which must be postmarked not later than 
March 1, 1937. 


No additional information will be given by the 


Executive Secretary. Any questions raised will be sub- 
mitted to the Board of Governors for consideration. 





ANNOUNCEMENT OF PATRIOTIC 
ESSAY CONTEST UNDER AUSPICES 
OF AMERICAN BAR ASSOCIATION 


The American Bar Association, through its Com- 
mittee on American Citizenship, announces its first 
annual essay contest, to be conducted in the Teachers 
Colleges and Normal Schools throughout the United 
States. The Association is offering One Thousand Dol- 
lars ($1,000.00) in cash prizes to the writers of the four 
best essays on the subject selected. 


Eligibility: 
Any regularly registered undergraduate student at- 


tending any Teachers College or Normal School in the 
United States is eligible to the competition. 
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Subject: 
“How and to What Extent are the Rights and Lib- 


erties of the Individual Protected Under the Constitu- 
tion of the United States?” 


Procedure: 
Any eligible student who wishes to submit an essay 
should write to: 
Executive Secretary, 
American Bar Association, 
1140 North Dearborn Street, 
Chicago, Illinois, 
to obtain a number, with instructions as to its use in 
submitting the essay. 


Date of Submission: 


No essay will be considered for a prize unless it has 
been received by the Executive Secretary of the Asso- 
ciation, 1140 North Dearborn Street, Chicago, Illinois, 
on or before April Ist, 1937. 


Form of Submission: 


Each contestant shall submit his essay in triplicate, 
typewritten, double spaced, on one side of plain white 
paper, letter size (about 8% x 11), and mail as first 
class matter without folding. It shall not disclose the 


name of the writer or bear any distinguishing mark ex- 
cept the State in which his school is situated, the name 
of which State shall be typed at the top of the first page, 
and the number obtained from the Executive Secretary. 
The name of the author shall be submitted to the Execu- 
tive Secretary in a separate envelope duly sealed, which 


envelope will be furnished for that purpose. 


Length of Essay: 

Not to exceed four thousand words, including foot- 
notes, if any. Citations will not be counted among the 
four thousand words. but quotations will be counted 
whether included in footnotes or otherwise. The total 
number of words on each page shall be typed at the bot- 
tom of such page of at least one of the triplicate copies. 


Prizes: 

The following cash prizes will be awarded: 

The writer of the essay awarded first place shall 
receive $400.00; second place, $300.00; third place, 

200.00 ; and fourth place, $100.00. 

The awards will be made by the Board of Govern- 
ors of the American Bar Association, at the 1937 an- 
nual meeting of the Association in Kansas City, Mis- 
souri, upon the recommendation of a committee of three 
judges selected by the President of the Association. 
State Bar Associations: 

The President of each Bar Association is 
asked to select a committee of three members of the 
American Bar Association within such State to act 
as judges of the contest for such State. In each State 
which advises the Executive Secretary that such a com- 
mittee of judges has been appointed, the essays from 
such State will be submitted to that committee of judges, 
who will be asked to decide the two best essays from 
such State. Those two essays shall be returned by 
June Ist, 1937, to the Executive Secretary of the Amer- 
ican Bar Association and will be the only essays from 
that State submitted to the committee of judges ap- 
pointed by the President of the American Bar Associa 
tion. No essays will be submitted to the said commit- 
tee of judges which have not so received from 


State 


been 


such a committee of a State Bar Association. Eac! 
State Association is invited to cooperate by offer 
prizes or awards for the essays submitted by stud 
from such State. The Board of Governors of the A: 
ican Bar Association reserves full discretion as to 1 
of the contest and the making of the award. 
For any additional information desired, address 
Executive Secretary, 
American Bar Association, 
1140 North Dearborn Street, 
Chicago, Illinois. 
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ALAN Lorn. 
Fort Dodge, Iowa. 
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1936. New 


State Government and 
United States, by Arthur W. Bromage. 
York: Harper & Brothers. Pp. Ix, 678. 

American State Government, by W. Brooke Graves. 
1936. New York: D. C. Heath and Co. Pp. xill, 829. 

These two volumes, the most recent texts on state 
government, are especially useful as guides to an under- 
standing of current developments in its organization 
and practices. 

Professor Bromage’s volume follows the tradi- 
tional outline of works in the field, with emphasis on 
both the governmental and the administrative aspects of 
the field. Its principal merit is its up-to-date treatment 
of contemporary problems from the amendment of state 
constitutions to recent orientations of principle and 
management in municipal administrations. The critical 
bibliographies on the various problems discussed are 
especially valuable. 

Professor Graves’ volume deals almost entirely 
with the governmental aspects of the state ; a companion 
volume on state administration is announced by the au- 
thor. This division of the field facilitates a fuller treat- 
ment of the political and structural developments of the 
state and makes possible a careful analysis of interstate 
and federal-state relations. The variety and intricacy of 
these relations have increased so much during the past 
quarter century that it is not too much to say that a 
new area of governmental organization and activity has 
developed. Professor Graves has here given the most 
thorough description and analysis which has yet been 
made of their constitutional, governmental, and admin- 
istrative evolution. Perhaps the most significant value 
of this study is that so useful a survey of a question cer- 
tain to be increasingly important politically and admin- 
istratively has been made available to the citizen and 
legislator as well as to the student. Bibliographies, 
tables, and charts add to the reference utility of Profes- 
sor Graves’ volume. 

PHitiips BRADLey. 

Amherst College. 


The Story of Congress 1789-1935, by Ernest Suth- 
erland Bates. 1936. New York and London: Harper 
and Brothers. Pp. 468.—This book has been written on 
the assumption that there is a place for a history of 
The assumption is probably correct, for the 
course of development of the legislative branch of the 
federal government would certainly be almost as sur- 
prising to the members of the Constitutional Convention 


Congress 
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of 1787 as the course of development of the electoral col- 
lege. Nor has that development followed an even path 
Not only has the importance of Congress as a whole 
varied widely in different periods but the relative im 
portance of its two houses has also varied. 
Mr. Bates has not attempted to explain these d 

velopments but has contented himself with a resumé of 
He has 


a critical his 


the Congressional Record and its predecessors. 
compiled a chronicle rather than written 
tory. The result may be useful to those who want a 
ready reference to some congressional debate but others 
will find it rather dull reading 

New York City 


KENNETH B. UmprEI1 


Supplement to 1926 Revised Edition of The Law 
and Procedure of International Tribunals. By Jack 
son H. Ralston. 1936. Stanford University Press. 
Pp. XX, 231.—Ten years have passed since the pub- 
lication of Judge Ralston’s The Law and Procedure of 
International Tribunals, a which was at once 
recognized as the standard treatise on the organization, 
jurisdiction, procedure and law applied by arbitration 
commissions and other international tribunals. During 
these ten years an unusually large number of arbitra- 
tion commissions set up by general or special agree- 
ment to decide claims of various kinds of the parties 
against each other, rendered hundreds of awards. Such 
were the Anglo-American, German-American, British. 
French and American-Mexican mixed claims commis 
sions, the mixed arbitral tribunals provided for by the 
treaties of peace and others. To this list must be added 
also a number of important cases of special arbitration 
such as the Island of Palmas case, the Salem case, the 
Shufeldt case, the Norwegian Ship Contract case and 
various others. Finally, during this period a 
many important decisions were rendered by the Perma- 
nent Court of International Justice. The result of all 
these decisions was a large mass of international juris 
prudence dealing with a great variety of questions of 
international law, substantive and procedural, the juris 
diction of international tribunals, the law applied by 
them, the interpretation of treaties, etc. In his Sup 
plement Judge Ralston analyzes this jurisprudence in 
orderly fashion and evaluates it in the light of his ex 
tensive learning and experience as an umpire in the 
Venezuelan cases, articulating it with the treatment in 
his earlier volume. In other words, he brings his orig 
inal work up to date. Thus the chapter on “treaties 
and their interpretation” is supplemented by the addi 
tion of 19 new sections embodying the substance of the 
decisions during the past ten years. In like manner the 
chapter on “Commissions” is supplemented by the 
addition of some 75 new sections. And so on with the 
others. The Supplement has been prepared with the 
same meticulous care which characterized the original 
volume and it e wide learning of 
the author in the field of international jurisprudence 
As such it is a valuable contribution to the literature of 
the subject with which it and should prove of 
great usefulness to lawyers, judges and 
teachers and students of international law 
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AN APPOINTED JUDICIARY—ITS PLACE IN THE 
BALANCE OF GOVERNMENT 


By Hon. Ropert N. WILKIN 
Member of the New Philadelphia, Ohio, Bar 


all the discussion during recent years concerning 
the selection and tenure of judges it seems there 
has been no specific consideration of the function 
an appointed judiciary in the balance of government. 
r investigation, which has included researches, sur- 
, analyses of statistics, and case studies, has quite 
turally been directed to the more immediate phases 
the problem : the evils he elective system. It now 
ms quite timely to consider more directly the place 
an appointed judiciary ur governmental balance 
powers. 
It is not the commonplace observation regarding 
balance of executive, legislative and judicial de- 
ytments that is here referred to; reference is made 
a balance of elements more fundamental. The theory 
the cycle of governments was popular at the forma- 
e period of our history and it was the hope of the 
inders to arrest that dreary sequence of history and 
rm a more permanent state by establishing a balance 
the three principal forms of government—monarchy, 
ristocracy, democracy. In this country, however, 
re was no king and nobility. Some substitute 
raseology had to be found to represent those ele- 
ents of society which | been referred to as mon- 
hy and aristocracy. John Adams therefore described 
e three elements to be balanced in our government 
the one, the few, and the many.” The influence 
the one,” the efficiency of a single head, was cen- 
red in the executive, chosen for a limited term by 
the electoral college. The influence of “the many,” 
e democratic principle, was posited in the popular 
‘gislative branch. The influence of “the few” was con- 
ed in the Senate (elected by the legislatures of the 
tes) and in the judiciary (appointed by the Presi- 
t and confirmed by the Senate). 
It was the purpose of the framers of the Con- 
tution to establish a republic upon the representa- 
¢ principle. They had no more confidence in pure 
emocracy than in absolute monarchy—not as much. 
ey hoped to modify the evils and preserve the virtues 
both these forms by balancing each against the 
ther and each against the influence of a kind of aris- 
racy, the trained few. One of the benefits of the 
esent discussion of the judiciary is that it brings us 
a renewed consideratior the need of this trained 
clement. 
Early in history it was recognized that the aristo- 
ratic element gave greater permanence, stability, and 


continuity to government. The noble class were reared 
and trained according to certain standards; they ob- 
served a moral and social code. These unwritten but 
fixed principles were carried into affairs of state and 
definitely influenced the character of government. Such 
an element stood midway between the monarch and 
the people. “The few” restrained the ambition of 
“the one” and the emotions of “the many.” This salu- 
tary influence was seen at best in Greece at the time 
of Lycurgus, in Rome during the early days of the 
republic, and is exemplified in our own time in Great 
Britain. 

In this country it was intended to supply the want 
of social caste or hereditary aristocracy by facilitating 
the means of education. Colleges and universities were 
early and generally established. The process of social 
evolution by which leaders are produced was encour- 
aged and the means of educating such leaders was made 
available. The influence of the few was to be an in- 
formed influence. If it were an aristocracy, it was 
to be an aristocracy of learning, accessible to all who 
would submit to the discipline of education. 

Since this element had no hereditary place, its 
influence was brought into government through a sys- 
tem of selection rather than election. The members of 
this part of the balance of government were to be ap- 
pointed or chosen by representatives who had been 
previously elected. This system of successive selec- 
tions was referred to by Madison as “filtration.” Its 
effect was to refine and improve the government service 
by affording a better adaptability of person to place. 
It was perfectly clear to the framers of the Constitu- 
tion that if ten men were to be chosen for special gov- 
ernment posts from ten thousand men, better results 
would be obtained by having each hundred select one 
and then allowing the hundred thus selected to select 
the ten, than by electing the ten at large from the ten 
thousand. This principle of selection was readily con- 
ceded to be quite necessary in the case of officers re- 
quiring a special training such as the judiciary. It 
is significant that no one even suggested to the Consti- 
tutional Convention that judges should be elected. All 
agreed that they should be appointed and that their 
tenure of office should be during good behavior. 

In the words of Macaulay, “That is the best govern- 
ment which desires to make the people happy and knows 
how to make them happy. Neither the inclination nor 
the knowledge will suffice alone.” The framers of 
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the Constitution were careful to provide that our gov 
ernment should have not only the inclination but also 
the knowledge. The inclination was assured by the 
method of selecting the popular branch of the legisla 
tive department and by certain checks upon the power 
of the other departments. The knowledge was assured 
by the method provided for selection of the executive, 
the senate, and the judiciary 

IT. 

It is the chief governmental function of the ju 
diciary to serve as a balance in a very specific way 
as a check upon the powers of other departments of 
government. As Burke said, every government ought 
in some sort to make a balance of its judicial authority 
and give security to its justice against its power. The 
great novelty of our government was from the begin 
ning its written Constitution The instrument ac 
knowledged, as Monroe said, that while the sovereignty 
was with the people the government was with their 
agents. The Constitution was a definite statement of 
the extent of the authority of such agents, and it was 
recognized from the beginning that the judiciary, while 
it was denied power to initiate action, was given the 
unusual power to nullify the acts of other departments 
which exceeded the constitutional grant of authority 
Our courts thus became the guardians of the national 
conscience, the guarantors of minority rights, the real 
keepers of the scales of justice 

Since it is one of the chief objects of courts to 
place a check upon power, judges should be in a posi 
tion to act intelligently and fearlessly. In order to 
uphold the Constitution and our form of government, 
it is frequently the duty of a court to set aside legisla 
tion enacted at the behest of popular feeling because it 
is contrary to the fundamental or constitutional law. If 
such 1s the duty of the court, certainly the court must 
be able to act independently of popular feeling. The 
court should be amenable to popular feeling only as 
it expresses itself in lawful enactments and constitu 
tional amendments. In other words, it is always the 
function of the court to voice the law, not mob emo 
tion. Men need protection against their emotions. A 
nation of character needs a strong judiciary just as 
an individual of character needs a strong will. If the 
courts are made immediately amenable to the same 
popular influence as the legislative and executive de 
partments, then there is no check upon the power of 
government. 

It is, however, only a small part of the work of 
courts that affects directly other departments of gov 
ernment. It is a very important part but not the most 
voluminous. Mainly courts are engaged in the settle 
ment of litigation affecting individuals and associations 
and in the direction of administrative matters Sut 
this work has its effect upon public affairs. Its ulti 
mate purpose is to maintain peace and good order and 
insure justice. ‘After all,” says Dean Leon Green of 
Northwestern University Law School, “the trial judge 
is probably the most important officer of government 
A well trained trial judge with adequate machinery 


at his disposal can do more by way of developing and 
maintaining orderly, inexpensive and satisfactory gov 
ernment generally than any other official.” To that end 
judges must be efficient—but popularity is not a neces 
sary part of their efficiency lhe founders of our gov 
ernment therefore provided a method of selection well 
calculated to insure judges of independent character 
and thorough training 

But the direct or functional effect of a competent 
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judiciary is not its only contribution to the c 
weal. Its indirect influence can hardly be overstat, 
The establishment of one department of governme; 
under the control and direction of men of educat; 
and discipline, men withdrawn from the selfish purs 
of life, men devoted to values above the accun 

of wealth and self-aggrandizement—such an est 
ment cannot but raise the character of the stat 
the general level of life. As Aristotle observed, 
ever the chiefs of the state deem anything h« 
the other citizens are sure to follow their exampl 
influence of judges who represent the highest | 
sional standards and who enforce the highest rules 
professional conduct will radiate out through th. 
torneys and counsellors at law into all walks 
Courts are required to make and maintain certain 1 

of conduct, in civil, professional, moral, legal an 
mercial affairs; they must fix standards for the dete: 
mination of what is reasonable, what is fair, what 
just. Courts presided over by judges good and wis 
thus afford balance to the whole body politic 


ITI. 


A moment’s reflection reveals that the balanc 
established by the Constitution has not been maintaine 
The influence of “the many” has been gaining, t 
influence of “the few” has been waning. The pu 
pose of the electoral college was largely thwarted 
the establishment of the provisions for party contr 
and the President was thus subjected to popular ele 
tion. The change in the method of choosing senators 
delivered the Senate over to the influence of the mar 
And the establishment of an elected judiciary in near! 
all states excluded from such state courts the influen 
of the few. The last rampart of the influence of th 
few, the United States judiciary, is continuously threat 
ened and assailed. Contrary to the present movement 
in the states for an appointed judiciary, the effort cor 
tinues in the nation to subject the federal judges 
the direct suffrage of the people. 

Since the time of Andrew Jackson there has bee: 
a marked tendency to depart from the truly representa 
tive form of government and to put more and mor 
power directly with the people. The cause of this 
tendency was no doubt an apprehension that our cou 
try was slipping into the control of a plutocracy. An 
this was not without reason. Business having e% 
ploited our natural resources, proceeded to exp! 
our human resources. To the industrial leaders go 
business was more important than good government 
The people then in an effort to preserve their gover! 
ment from the control of selfish business interests 
brought practically all elements of government 
der the direct influence of the many. With the adoy 
tion of the direct primary election, we went a long wa) 
toward pure democracy 

As a result of the over-emphasis of the democrat 
influence, the public has come to the point where it now 
not only accepts but seems to prefer mediocrity. The 
people generally have grown arrogant in their ind 
ference to intelligence and antagonistic toward any 
process of thought which is above the average. It is 
well to value practical experience, but education should 
not be a handicap. Today a worthy career may be 
blighted by such an epithet as “highbrow This na 
tion which has spent so much for education now scoffs 
at it. Popular applause and political preferment 
too often denied to the men who are capable of raising 
the level of life and bestowed upon those who pa 
to the common. The disturbance of the proper 
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judges. Not only have the vast majority of the voters 
no acquaintance with the candidates and no means of 
determining their qualifications, but the very qualities 
required of the candidates for success at the polls tend 
to make them unfit for the bench. By electing our 
judges we unfit our courts for their especial purpose. 
We thus destroy, not only the check of the judiciary 
upon the power of government as recommended by 
Burke, but we also destroy the balance of government 
itself, and thus set in motion again the shifting of 
the elements—the ever different but inexorable cycle 
of governments which we see continuing in Europe 
today. 

Because of this trend our government shows signs 
of debility which has ruined other democratic govern- 
ments. It has not met our economic and social needs. 
We have been victimized by predatory interests and 
racketeers. The outcry today is no longer for liberty 
and freedom; it is for justice and security. Professor 
Mcllwain of the department of government of Harvard 
University has thus expressed our need: “It is plain 
that if democracy is to persist it must become more ef- 
fective and less corrupt than it has been for a long 
time past. Those who believe its feebleness and graft 
are only incidental and not essential must lose their 
case if they are unable to point to some means of 
purging these evils short of revolution or despotism. 
For purged they must be.” But we cannot cure the 
evils of democracy with more democracy. Democracy 
can be maintained only when kept in balance with 
the other essential elements of our republic. If our 
government (federal and state) is to be made and kept 
efficient, an appointed judiciary must be obtained for all 
state courts and maintained in the federal courts. 


New York Supreme Court Makes Rule on 
Radio “Courts” 
(From New York Times) 

The Appellate Division of the Supreme Court in 
both the First and Second Judicial Departments an- 
nounced yesterday a new rule for lawyers intended to 
prohibit them from taking part in “good-will courts” 
broadcast over the air. The ruling followed protests 
by bar associations against the practice 

The ruling covers the twelve counties embraced in 
the two departments, including the five counties of New 
York City, and the counties of Nassau, Suffolk, West- 
chester, Putnam, Dutchess, Orange and Rockland. 

The rule did not specifically mention the radio 
“courts,” but forbade attorneys to give legal advice “in 
connection with a publicity medium of any kind.” Vio- 
lation of the rule will subject the offending attorney to 
suspension or disbarment for “professional miscon- 
duct.” 

The use of legal talent from New Jersey to give 
legal advice to New York residents on New York law, 
and vice versa, was one of the features objected to in 
a memorandum filed with the Appellate Division of the 
First Department by the Association of the Bar of the 
City of New York, the New York County Lawyers As 
sociation, and the Bronx County Bar Association. The 
committee on professional ethics of the American Bar 
Association also took action against the broadcasts. 











Legal Ethics and Professional D 


Member of Bar Who Has Not Practiced May Be 
Disbarred 


N attorney who has not practiced since his 
admission to the bar is subject to disbarment 
for committing a crime (In Re Arrow, Su- 
preme Court of New York, Appellate Division, 
First Department, 290 N. Y. S. 677). The respon 
dent in this convicted of 
his employer's money and sentenced to a United 
States penitentiary. The facts and the holding ot 
the Court are stated by Presiding Justice Martin: 

“For some time prior to August 31, 1931, respondent 
was second vice president and branch manager of the 
Canal street office of the Manufacturers Trust Company. 
By virtue of such position he converted and applied to 
his own use funds of the trust company by approving fot 
discount and discounting seven unsecured promissory notes 
aggregating $22,350, which notes, when approved and 
discounted were, as the respondent well knew, unsecured 
and sham. and were discounted, not in the honest exercise 
of his official discretion, but with the intention to convert 
and appropriate the moneys of his employer. 

“The respondent has filed an answer to the petition 
herein admitting the charges, but denies that he has prac- 
ticed as an attorney since his admission to the bar, and 
therefore denies that he has been guilty of misconduct as 
an attorney at law. 

“Although the respondent may not have been actually 
engaged in the practice of law, he has forfeited the right so 
to do, or to continue as a member of an honorable profes 
He should be disbarred.” 


case was conversion of 


sion. 


Attorney’s Fee in Mortgage Foreclosure 

“Stipulations in notes and mortgages by which the 
debtor contracts to pay the attorney’s fee of the creditor 
means the attorney’s fee actually and reasonably incurred 
by reason of the default of the debtor. 

“If the creditor and attorney agree in advance upon the 
fee to be paid to the attorney, this, if not excessive, is the 
measure of the fee which is chargeable against the debtor 
It matters not that the contract stipulate a specific amount, 
10 per cent, for example, as a reasonable attorney’s fee 
Such contract is one of indemnity merely, to protect the 
creditor against attorney’s fees to the amount stipulated.” 
—Hamilton vs. Burgess, Supreme Court of Alabama, 170 
So. 348. 


Bar Discipline in Utah 

“Charges involving violation of one of the elementary 
duties of the profession—that of promptly accounting for 
a client’s monies—continue to constitute a major proportion 
of the disciplinary activities of the Utah State Bar. A: 
swering charges of ‘failing to remit’, attorneys continue to 
offer as excuses alleged set-offs for fees or disputes con 
cerning a part of the monies received, despite the canons 
of ethics, vigorous opinions of the high courts, including 
our own ‘In Re Steffenson’, 39 P. (2d) 722, and prin 
ciples of common honesty. The defense of a partial off- 
set is particularly surprising in view of the above Utah 
case. 

“A recent case in Nevada, ‘In Re Miller’, 59 P. (2d) 
9, is a warning to those who so answer charges of unpro- 
fessional conduct. Twenty-five dollars only was the amount 
involved, but the attorney was suspended for eight months 
‘and until further order of this Court’ in view of the fact 
that ‘there was a time when petitioner, highly gifted as 


an orator, used his talents unstintingly and without com 
pensation in furthering the i 


patriotic activities of his 
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country.’ The 
y 


Utah Bar Bulletin, November, 


opinion cited recent cases involving 
charges. 1936 


Criminal Prosecution for Attorney Practicing 


While Suspended 
“The first criminal prosecution growing out 
pension of an attorney for 
Municipal Judge Leroy Dawson’s court 
an attorney pleaded guilty to practicing law while 
suspension Irom practice. 


non-payment o 


yesterday in 





“The case was prosecuted by the ¢ ittorne tt 
on a complaint sworn to by H. S. Hallner 
vestigator for the State Bar. The attorney 





in three counts with handling an uncontested 


“The first count alleged the drawing up and filing ; 
the divorce complaint, the second charged the attorney 
appearing in court and prosecuting the action, the 
with asking, receiving and filing an interlocutory d 
all such actions being while the attorney was under 


pension. He was alleged to have examined the witnes 
in the divorce case and to have testified himself 

“This attorney, according to State Bar records 
suspended by the State Supreme Court December 18, 1933 


for nonpayment of dues, on recommendation of the |! 
of governors of the State Bar.”—Los Angeles Journ 


December 8, 1936 


A Judge Censured 
The respondent in the case of In Re Hart 
(Supreme Court of Illinois, 4 N. E. (2d 
Judge of the City Court of a small Illinois tow: 


\ colored woman was arraigned before him on 


. 
33/) was the 


indictment charging her with murder. She was n 
represented by counsel, persisted in a plea of guilt 
atter being advised as to her rights, and was there 


upon sentenced by the respondent to a 
thirty-five years imprisonment 

Some time later he wrote the superintendent « 
the institution in which she 
since he had sentenced her he had become awart 
of a set of circumstances which convinced him t 
she was not able to 
time she did, and 


; 


enter a plea of guilty at tl 
was, in all probability, so de 
ranged at the time she killed the other woman s! 
did not realize what she was doin 

Eventually 
$200 which she appears to have considered as a fee 


to pay him for appearing before the Parole Board 
and trying to obtain a pardon for her, which he 


testified was to be used entirely, 


other expenses, and for the hiring of alienists t 
testify as to her mental conditio1 Che Judge ¢ 
one appearance before the Parole Board at wil 


according to his testimony, the members as 
sured him it was entirely proper for him to appe 
before them under the circumstances. No petiti 


1 


was ever filed or appearance entered, and after the 
fling of the complaint in the disciplinary proces 


ing by the Illinois State Bar Association, the $200 


Bar Commissioners recot 
which 
Justice S| 


returned The 
mended 
Court to 
opinion 
“We believe his 


' 1 
caiculiate 


was 
suspension, was reduced 


censure, 


conduct to have bec su 
bring the 


] 7 nrat 
icPpa I SS I ind 





iscipling® 


was incarcerated, that 


the colored woman gave the Judge 
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ary into disrepute 
e and condemnati 


Ne it is extremely dang 


erpretation a 
ney irom any 
$ in connection wit 


1a4ge s Own court, it 


If the respondent 


tice, it would have 

nately do anytl 
icin attorneys and othe 

pt to do it hims¢ 


the transaction 






nite discredit to | 
the entire judiciary 
several of the 
the American Bar A 
idges. These were all 


ss ago when he 





Irie 
all appearance ol 
tion has beer 

ymnduct he is censure 


eserving oi our strictest 
g it as mildly as pos 
subject to 
ding, for a judge to 
en such a transaction 
which arose in 
ely contrary to judicial 


ht he had committed an 
tirely proper for him to 


s proper sphere, through 
to right the wrong. To 
ve money in connection 
xactly what happened— 
an equally definite stain 
r association in its brief 
udicial ethics as adopted 
referring to the conduct 
summed up by St. Paul 
Chessalonians to abstain 
imple but essential in- 
he respondent, and for 


Getting Business from Barbers 


| 


4 recent Oklahom 


ne Court of Okl 
the writing of lett 
state, soliciti 


no 
tls ( 


a iawyer to 


ise (In Re Murray, Su- 


1051) held 
barbers of 


rac (2d) 


itions towards the pay- 


t of his fee in con! with a case testing 
validity of a ing barbers, was un- 
al. 

According to nd recommendation 


g { 
the Board of G 
parent purpose 

ment of additio1 


suggestion that 


the State Bar, “The 
r was to solicit the 
the respondent with 


bers of the state ‘did 


respond to thi I am, of course, not 
posed to procet iSé ‘ * 
“Rule 31 of the rule nal conduct provides 


t lawyers should str 
1 maintain the digt 
this letter with the ve 
abandon his client 
ing from others tl 
s not conducive t 
nor and dignity of the 


; 


The respondent 


es to uphold the honor 
The writing 


tession 


t contained therein—i. e., 


fees were not forth- 
unexplained, certainly 


and maintenance of the 
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Value of Services Is Measure of Damage for Dis- 
charged Attorney 


In holding that a discharged attorney who had 
been employed on a contingent fee basis was not 
entitled to recover from his client’s alleged creditor 
any contingent interest in his client’s claim after 
the attorney had been discharged, the Supreme 
Court of Washington, in the case of Hamlin v. Case 
and Case, Inc., 61 Pac. (2d) 1287, declared: 

“The rule is general here, and elsewhere, that where 
the compensation of an attorney is to be paid to him con- 
tingently on the successful prosecution of a suit and he 
is discharged or prevented from performing the service, the 
measure of damages is not the contingent fee agreed upon, 
but reasonable compensation for the services rendered, and 
‘If the compensation agreed upon is contingent on the suc- 
cessful result of the suit, the measure of damages is not 
the contingent fee, but the reasonable value of the services 
rendered.’ Ramey v. Graves, 112 Wash. 88, 191 P. 801, 


802, citing many cases.” 


A Head Note 

“Attorney who was retained to form a corporation, 
paid his fee and all expenses by clients, and who, thereafter, 
falsely informed clients that corporation had been formed, 
and when clients discovered no corporation had been 
formed, promised but failed to do so, held guilty of con- 
duct warranting disbarment.”—Head note In Re Sussman, 
Supreme Court of New York, Appellate Division, First 
Department, 290, N. Y. S. 727. 
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Current Events 


he bar in Massachusetts in order to 


members of the body are Frank W. 
Arthur Gar- 
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itain its position and influence in 
merican Bar Association, the ac- 


of which are constantly coming 


ind more to affect the interests 
yractice of every lawyer in Massa- 


and mentioned some ques- 
» which the Executive Committee 
voted special attention in con- 
with the general! plan. 


The letter emphasizes the fact that the 


ubmitted is merely tentative, for 


pose of provoking informed dis- 
throughout the Commonwealth, 
not to be considered as an ex- 
of the final judgment of the 
of the Sub-Committee. The 


Grinnell, Chairman; W. 
ity, President, Worcester Bar Associa- 
tion; James A. Halloran, President, 
Norfolk County Bar Association; Rom- 
ney Spring, P. Joseph Mc Manus and 
Harris M. Richmond. 


State Legislature Cannot 
Authorize Layman to 
Practice Law 


HE state legislature may not by its 
act permit a layman to practice law, 
according to a decision handed down on 
November 16 by the New Orleans Court 
of Appeal. The opinion was written by 
























ludge | Howard McCaleb, |r 


grew out of a suit by a claim adjuster 
who had a contract to “investigate, ad 
just, settle or compromise” a _ claim 


against a railroad company for the death 
of a little girl who was fatally burned 
by a railroad fuse which was tossed into 
\ $7,500 judg 

$4,000. twen 


the yard of her parents 

ment was compromised fot 
ty-five percent of which was paid to the 
claimant’s attorney and another twenty 
five percent of which was sought by the 
claim adjuster plaintiff 
he was illegally practicing law was in 
replied that his 


Che defense that 


terposed, to which he 
acts did not constitute the 
law that the statutory 
made a special exception in his cas¢ 


practice ot 
and provision 
when it provided that “without resort to 
court proceedings, the enforcing, secut 
ing, settling, adjusting or compromising 
of defaulted, 
accounts or claims” 


controverted or disputed 
the pra 


The court rejected both of 


was not 
tice of law. 
these contentions and, in discussing the 
question of inherent power, said 

“But it that the 
power of the court to prescribe the quali 


is argued inherent 


fications to be possessed by lawyers 

limited to the control of those applying 
for membership at the bar of the court 
and does not extend to the activities of 
those not attempting to practice law be 
fore the court. It is also suggested that 
the legislature, under its 
has the sole right to pass statutes gov 


police power 


erning the course of conduct of those 
engaged in the practice of law, and that 
this authority is right to 
prescribe requirements for those engag 


similar to its 


ing in other professions, such as medi 
cine, engineering or architecture 

“We believe, however, that the argu 
ment is based upon a false premise. It 


the courts have the inherent power to 
prescribe rules and regulations for thos« 
seeking admission to the bar and if the 
court has the authority to 


disbar members of the legal profession 


; 1 
aiscipiine Of 


it follows that the scope of power resid 
ing in the judiciary embraces the right 
to define, by court rules, or by adjudic 
tion as the acts con 
stituting the practice of law 


were otherwise, the legislature 


cases may arise, 

For, if it 
+s 

could, as 


it has attempted to do in this case, nul 
lify and render ineffective the inherent 
that a 
laymen is 


judicial authority, by pr 


viding 
certain course of conduct by 
not the practice of law, in the face of 
previous adjudications by the court cd 
scribing and defining the functions of 
his 


the lawyer in the pursuit of profes 


sion. Here the legislature, by the pas 
Act 202 of 1932, has said that a 


can perform all of the acts 


age of 
layman 
which are ordinarily done by a 
except that such laymen may 


not appear 
as an advocate in court. The exception 


contained in the statute is not only ai 


encroachment upon the inherent judicial 


AMERICAN Bar ASSOCIATION JOURNAL 


power, but it tends to impede and cd 
court’s authority over the legal 


troy the 
profession, 
“Due to the fact that 


empowered to enact laws, the jurispru 


courts are not 
dence has approved legislation passed in 
uid of the courts’ inherent powers. But, 
while such statutes, in aid of the courts 
token, the courts disapprove and render 
valueless any legislation, which has th 
effect of divesting or stripping its inher 
ent power 

“It is therefore manifest that the Su 
preme Court not only possesses the in 
herent power to prescribe the ultimate 


will be sanctioned, by the same 


qualification tor ti t 
gage in the practice « but t 
prerogative necessarily ludes the 
ulation of the law practice lhe leg 
ture may aid, by the passage of statu 
the exertion of judicial power subj: 
the approval of the court. And, alb 
while the legislature may enact law 
aid the courts in protectior r it 
herent power, the court l uppre 
and disapprove statutes ich as the « 
ception contained in Section 2, Act 21 
of 1932, which frustrate and stultify 1 
implied judicial authority 

rhe judgment was reversed t 


; 


plaintiff's suit was dismissed 


Conference on Attorney General’s Survey of Release 


Procedure Recently Held in 


Recommendations as to Report 


W ashington—Makes 
Survey Must Be 


Completed by End of June 


PPROXIMATELY eleven months 
ago a project was initiated to dis 
cover the laws, practices, judicial and 


idministrative methods, and institutional 


procedures involved in the release of 
convicted persons Chis project is 
known as the Attorney General's Sut 
vey of Release Procedures: money 


therefor was procured from the Works 
\dministration ; 


Progress supervision 
of the project was given to the Attor 
the United States, 


From time to time 


ney General of 
Homer Cummings 
during the 
have been made, the most important of 
which was contained in the 
Attorney 


meeting ol 


year reports oO! progress 
address de 
General Cun 


the 


livered by 


the American 


mings at 


Bar Association in Boston, August 25, 
1936 

At that time work on the Survey had 
been initiated in forty-one states and 


the District of Columbia. Since that 


time the Survey has been extended to 


include every state in the Union as 


vast 


has been 


well as the federal government \ 
umount of statistical material 


collected and possibilities for analysis 


of this material are very great Be 
ause of this fact and because of the 
comparatively limited time for the com 


pletion of the Survey—June 30, 1937 


the Attorney General has set up a Tecl 
ical Advisory Committee to work with 

Director and the 
Dr. Barkex Sand 


just 


the Administrative 
Director, 


ers, in determining 
} 


Technical 
what use shall 


rv made of the statistical material 
which has been gathered and what ob 


the re 


released on July 1 


worked out in 
port which is to be 


1937. 


ectives shall be 


this 
held, at 


For conterence 

Attorney 
November 
Those present at 
Honorable Homer 


purpose also a 

the call of the 
General, in Washington on 
19th and 20th, 1936 


the conference were: 


Was 





Cummings, Honorable Walter H. Bect 
ham, Irving W. Halpern, ( M 
Clintic, Edith Whitney Shay Arthur | 
Carter, Honorable Josey N. Ullman 
Donald R. Taft, W. Edwar Deming 
Honorable Richard Hartshorn . 4 
Gillin, Thomas F. McCa L. F. M 

phy, Edwin H. Suthe hn H 
Klinger, E. W. Burgess, C. (| Van 
Vechten, George B. \ Paul | 
Schroeder, S A. Stuff frank A 
Wall, Honorable Marvin [ naderwoo 
Honorable Philip ] Su Val Howa 

B. Gill, Honorable John L. Ingra 


Rice M. Kavanaug! 


Richard L. 


Youell, Andrew 


Funkhouser, Richard O 


lang, Samuel S. Wilk Merrill M 
llood, Honorable Pliny W. Marsh. M 
ton C, Forster, E. Preston Shary 
M. Edwards, Burt R. Cooper, Char 
L. Chute, F. Loxell Bixby, Benjar 
Frank, Joseph H. Hagan, Stuart Ric: 
Sanford Bates, Edgar M Gerlach 
James V. Bennett, Justin Miller, Barkev 
Sanders, Brien McMahe Ray Huff 
Judge Arthur D. Wood Stepl 
Thomas J. Fitzgerald Bennet Me 

\t the conclusion the f, the me 
bers of the conference mimended 
that the report of the Su nould « 
sist of three volumes; the first to « 
tain abstracts and c parisor Or tlhe 
federal laws and the lav f the var 
ous states relating to all types of release 
procedures, of which more than fifty 
have been discovered n eratiol I 
the various states, including parole, | 
bation, commutation, pardon, deporta 
tion, discharge, exile, expiration of set 
tence, furlough, good conduct reduc 
tions, remission of sentence, remissio1 
of imprisonment, repriey uspend 
sentence, and ticket t leave It was 
decided that the secon olume should 
be devoted to an exp imit 
trative and judicial met! which are 


used in applying the la putting 
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procedures into operatior Chis 
will also include im e@N tion of 
ot organization otf ents 
ition and parole, court organiza 
nstitutional administration und 
imilar administrative thods 
third volume of the report will 
of an analysis of statistics and 
ll be found such int ition as 
availal le concernit gy tI corre 
yetween various factor ind ap 
success or failure various 
ls of release At t wint the 
itations and combinat become 
infinite; when regat had for 
factors in the life of e indi 
before he committed crime, his 
erience in prison and his experience 


leaving prison; factor ving to 
th community conditions surround 
the offender, the trai of the 


0 prosecutor, police V 1 msti 


officials, members of the parole 
parole officer and the munity 
which he is release ever\ 
there will be an inf variety 
uctural and procedut fferences, 
ell as a similar variat in the 
administrative pract ind pet 

1 of administration 
in connection wit! terpre 
of this material and letermi 
n of attainable objecti that the 
nical Advisory Committee, just re 
d to, will make its greatest contri 
n. The members ommit 
ire: Professor Samuel Stouffer, 
ersity of ( hicago, Cl al Mil 
C, Forster, Assistant to Chairman, 
rdinating Committee, Works Prog 
Administration, Professor S. S 
ks, Mathematics D-« irtment, 
nceton University Frederick F 
han, Secretary Ameri Statis 


Association, Profes Merrill M 


d, Mathematics Department, Prince 
University, Dr Thorsten Sellin 
fessor ol Sociology versity ot 
nnsylvania, Dr. W. Edwards Dem 
Physicist, Department of Agricul 
Morris \ ( opel il Executive 
retary, Central Statistic Board, 
rks Progress ration, and 


Admit 
A. M. Edwards, U 
Census, Department 


jureau of 


mMmMe4;rce 


during the course of t Survey many 
ges, probation, parol nd institu 
administrators, governors and other 
heials, as well as professional organiza 
s have _ contribut generously 
ard the success of the Survey. One 
the most interesting encourag 
aspects thereof has been the keen 
erest manifested by fheials and 


ers in the method of t Survey and 


the report which reveal its 
lings 

Under the terms of the Works Prog 
s Administration grant, the Survey 


ist be completed and the report ready 


publication by the « f next June 
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he 
vell aware of the fact that many phases 
of the 


members of the Survey staff are 
problem will not be explored in 
but it is confidently hoped 


and expected that upon the basis thereof, 


this Survey, 


much additional research work may be 
carried on to supplement it and round 
it out in an ever widening circle. 
Perhaps the interest of the 
Survey to lawyers will be the challenge 


major 


it will provide for improvement 
in laws and rules of practice and ad 
ministration which will result from the 
publication of the report of the Sut 
extensive research will 
necessary to test the vari 
to devise uniformity in their 


vey Further 
no doubt be 


US law Ss, 





structure and to secure their adoption by 
the various states and the federal gov 
ernment, 

The report of the Survey will reveal 
for the first time a comprehensive pic- 
ture of the whole problem of release. 
It will then become readily apparent 
that the wide-spread attacks upon parole 
relate only to one phase of the larger 
problem. When that fact is sufficiently 
realized by officials and 
others throughout the country, then we 
may look toward real development of 
these more modern phases of punishment 
and penal treatment. 


responsible 


Justin MILLER, 
Administrative Director. 


Washington Letter 


Internal Revenue Policy in Connection with Undistributed 
Corporate Surplus Tax—New Revenue Counsel—Su- 


preme Court Orders 


“‘Use’’ Tax Argued Litigating 


Social Security Act 


Tentative Tax Credit 


corporate surpluses, the Bu 
Revenue has an- 
allow, 


N connection with the tax on undis 
tributed 


Internal 
nounced its 


reau Ol 
general policy to 
tentatively, a dividends-paid credit in 
cases where the taxability of the dis- 


tribution in the hands of the share- 
holder is debatable. 
This is only in cases where an ac- 


tual reason for doubt 
dividends-paid credit with respect to a 
stock dividend distribution will 
lowed if the receipt of the stock consti 
tutes a non-taxable receipt by the share- 
holder. And, upon the audit of corpora 
tion income tax returns under the Rev- 
enue Act of which 
stock dividend distributions clearly are 
taxable to the shareholders under the 
provisions of the statute and regula- 
a dividends-paid credit will be 
allowed outright to the extent of the 
fair market value of the stock 
as a stock dividend. 

In the process of obtaining the ten- 
allowance it will be 


exists, @S no 


be al 


1936, in cases in 


tions 


issued 


tative 
that the interests of the Government be 
protected. Therefore, pending a final 
adjudication in court of the taxability 
to the shareholders of the distribution, 
it will be necessary for the corporation 
claiming the credit to file with the Com- 
Internal Revenue either 
executed by all the 
shareholders of the corporation receiv- 
ing such distribution or, in lieu thereof, 
closing agreements pursuant to the pro- 
visions of Section 606 of the Revenue 
Act of 1928. 

The credit tentatively allowed will be 


necessary 


missioner ot 


proper waivers 


finally allowed or disallowed, depending 
upon the ultimate determination of the 
taxability or nontaxability of the dis- 
tribution in the hands of the sharehold- 
ers. In extraordinary cases, where 
such tentative allowance of credit 
would endanger collection of additional 
taxes if the dividends are finally held 
non-taxable or if other income adjust- 
ments are necessary, the Government 
make such departures from this 
policy as the exigencies of a case re- 


may 


quire. 
New Revenue Counsel 


Shafroth, of Denver, 
has been appointed by the President as 
Assistant General Counsel (Treasury 
Department) of the Bureau of Internal 
Revenue, succeeding Mr. Arthur H. 
Kent, of Chicago, who was made As- 
sistant General Counsel of the Treasury 
Department. These men took the oaths 
of office and entered their 
duties before a group of associates in 
the legal division of the Department. 
Mr. Shafroth was born October 27, 
1888, in Denver, Colorado, and was 
there admitted to the bar in 1911. He 
is a member of the Denver and the 
American Bar Associations. His pre- 
paratory and legal education was in the 
University of Michigan, where he re- 
ceived his A. B. degree in 1910 and J. D. 
in 1912. He was a member of the Den- 
ver firm, Grant, Ellis, Shafroth & Toll. 


Mr. Morrison 


upon new 


Supreme Court’s Orders 


In addition to the formal opinions 
handed down Monday, December 14th, 
the Supreme Court indicated its prob- 
able jurisdiction in two cases and denied 
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eight petitions for certiorari and four 
petitions for rehearing 

The two cases of probable jurisdictio1 
are Bourjois Inc. v. Chapman et al 
No. 534, which involves a Maine statute 
requiring registration with the State’s 
Department of Public Health and Wel- 
fare of persons selling cosmetics, and 
imposing an annual ‘registration fee 
and Ohio Bell Telephone Co. v. 
Utilities Commission of Ohio, No. 539, 
attacking the validity of the Commis- 


Public 


sion’s orders fixing the value of the 
Company’s property for the purpose of 
rate making. 

The Court resumed the hearing of 
cases for the remainder of the week of 
December 14th, but entered an order of 
recess from December 21st to January 
4, 1937. It is thought probable the 
cases involving the National Labor Re- 
lations Act will be 
February 8th. 


Use Tax Argued 


The “use” or “compensating” tax in- 
augurated in the State of Washington 
has been argued in the United States 
Supreme Court after having been held 
unconstitutional by a three judge fed- 
eral court under Title 28 U. S. C. A. 
Sec. 380. That Court held the statute 
invalid as in effect an attempt to regu- 
late interstate commerce. The case is 
Henneford et al. v. Silas Mason Co., 
Inc., No. 418 in the Supreme Court 

The tax is provided for in the same 
act as the State’s retail sales tax of two 
per cent. The compensating tax is an 
excise imposed upon the privilege of 
using personal property in the State 
and is two per cent of the purchase 


heard beginning 


price and transportation cost to place 
of use. There then is allowed an offset 
to the extent of any sales or use tax 
paid thereon, either in the State or 
outside. 

Sharp contention raged over the ex 
planatory statement in the re; 
of the State Tax Commission that “the 
primary purpose of the compensating 
tax is to protect the merchants of Wash 
ington from discrimination arising by 


gulations 


o 


reason of the inability of the State, be 
cause of the Federal Constitution, to 
impose a tax upon sales made to resi 
dents of this State by competitive mer- 
chants in other States.” 

Appellees say this view expressed by 
the Tax Commission conclusively shows 
that the law discriminated against and 
therefore is a burden on interstate com- 
merce and that the statute is an at- 
tempt to regulate such commerce, 
wherefore it is unconstitutional, citing 
Baldwin, Commissioner of Agriculture, 
etc. v. Seelig, Inc., 294 U. S. 511, the 
New York milk case. It is contended 
further, that the statute is an attempt 
to “regulate foreign trade and there 


fore cannot be sustained as an exercise 
of the State’s power of taxation.” 
Appellants insist they are not bound 
by the declaration by the regulations 
of the purpose of this tax and that it is 
valid because when it is imposed the 
goods have come to rest within the 
State, have become commingled with the 
general mass of property in the State, 
and have lost their distinctive character 
as articles of interstate commerce. Sev- 
eral cases are cited in support of the 
proposition that “as soon as good are 
brought into a State and become part of 
its general mass of property, they be- 
come liable to state taxation in the same 


manner as other property of similar 
character.” 
The tax, say appellants, is constitu 


tional since it “is no more offensive 
to the commerce clause than is an ordi- 
nary property tax.” They believe it 
must be construed along with the sales 
tax provisions of the same act, both 
of which taxes “have all the essential 
attributes of a property tax,” and that 
the use tax may be viewed as a property 
tax since it, in effect, is imposed “par- 
tially, at least, in lieu of property taxes.” 
Unconstitutional “Laws” Analyzed 

“Recently there has been issued the 
148 page pamphlet entitled 
of Federal Law Held Unconstitutional 
by the Supreme Court of the United 
States.” It seems to be a very credit- 


“Provisions 


able piece of work and is available from 
the Superintendent of Documents, 
Washington, D. C., at a price of 15 
The body of the pamphlet con- 
sists of an analysis of the cases ar- 


cents. 


ranged in chronological order of the 
acts which were under question, either 
in whole or in part, by the Court. The 
last 63 pages are notes and miscel- 
laneous data, including tables showing 
various analyses of the subject. This 
study was prepared by Mr. W. C. Gil- 
bert and is issued under his name and 
that of Mr. G. J. Schulz, Acting Direc- 
tor of the Legislative Reference Serv 
ice of the Library of Congress 
Litigating Social Security Act 
rhe constitutionality of Title 1X of 
the Social Security Act was sustained 
by the District Court, at Boston, in 
Boston & Maine Railroad. By 
reason of prompt appeal to the Circuit 
Court, this may be the first case testing 
this act to come before the United 
States Supreme Court. In it will be 
determined directly only issues as to 
the unemployment compensation part of 
the act, and it will not cover old-age 


Davis v. 


benefits. 

The District Court ruled that the act 
constitutes a valid exercise of the tax 
ing powers reposed in Congress; that 


it did not exceed the limitation in 








spect to uniformity; and that 

to provide for the general welfare , 
the United States.” The opinion 
pared this tax with other 
as the taxes on liqu 
state bank notes, and the use of car 


riages for the conveyance of persons 


Having held that this tax does not g 
beyond the congressional power to im 
pose excises, the court continued: “It 
follows that there i no conhscatior 


as urged by the petitioner, unless the 


tax exceeds the limitations imposed by 


the Constitution.” 

It was explained that “as to the ques 
tion of uniformity, the tax in ques 
tion is laid on every business throug! 
out the United States without regard t 
geographical location ntrinsic value 
rhere is no question ed that the tax 
imposed does not cover all industries 


of a similar nature wherever situated 
Expiration Dates Approaching 
Some of the eme 
other functions which are being men 
tioned as probable ubjects of action 


by the 75th Congress because of thei: 


expiring on the dates here shown, with 
references to provisions for their ex 
piration, are the following: 

Power granted the President t 


1 


change the gold content of the dollar 
and also the maintenance of the $2,000,- 
000,000 stabilization fund 


January 3 
Proclamation N¢ 
2153, issued Jan. 10, 1936 
at Uo te A Oe A 
1936 Suppl —and noted under said Sec 
821 at pp. 85, 87; the cl I 


1937. President's 
pursuant t 
(2), and 822a 
proclamation be 
ing set forth at 3 U. S. Law Wk. 403 
Direct United 
States, use as collateral security for 
Federal Reserve not March 3, 1937 
12 U. S. C. A. 412, and President's 
Proclamation No. 2117 issued Feb. 14 
1935, as noted under said Sec. 412 
Reconstruction Finance Ci rporation § 


obligations or the 


functions—February | 
C. A. 601b, 1936 Suppl. 

Neutrality Act, amendment of Fel 
ruary 29, 1936—May 1, 1937. 22 U.S 
C. A. 245a, 1936 Suppl 


Connally “hot o June le 
1937. 15 U. S.C. A. 715-1, 1936 Suppl 
Statutory termination of ocean m 
service contracts—June 3 1937 + 

U. S. C. A, 1141, 1936 Suppl 
Quota modifications and adjustment 


by Secretary of Agriculture of sugat 


imports—December 31, 1937. 7 U.S 
C. A, 608a, 608a-1, 1936 Suppl 
Authorit 


Electric Home and Fart 


to increase use of electricity and finance 


consumer purchase of electrical appl 
ances—February 1, 1937. 15 U. S. ¢ 
A. 702, note, 1936 Suppl., p. 127 
Authority of President to enter int 
toreign trade agre ents— june 12 
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automobiles 


Reve nue 


30. 19: 


ry P 

e 28, 1935; 2 
wing Sec. 148] 

36 Suppl., p. 4 


1932 Revenue A 
11-630, following 
1441. 


\dmissions tax 


Sec 


sed to $3—July 
lune 28, 1935 

C. A. 940 (a) 
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Patent Centennial 


Che present Ameri 


Nove 
tor c 


stablishment 
e occasion 
gton by numerou 
cientists. and 
exhibitions 
vere the order of tl 


patented” dinner 


»mibx 
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Ve 
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industt 
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Sect 


Chairmen for 1936-37 : 


1On 
tar Association Activities. 


Bar 


Left, Morris B. Mitchell, Chairman of Section 
Right, Nathan William MacChesney, Chairman 


of Section on Real Property, Probate and Trust Law 


N. Y., for his “road engine” was later 
revoked, being declared by a court to 
This Mr. 
Selden’s basic patent which he had ob- 
in 1885. 


ent was granted in 1898 on a carbureter ; 


be impractical. was not 


Henry Ford's first pat- 


ned 
nd in 1901 he patented a “motor-car- 
ax ¢ 
One of the forerunners of these power 

ggies was a “two dog power veloci 
pede” patented in 1870 by a man named 
Mey, of Buffalo, N. Y. 


his three-wheeled vehicle was provided 


The power for 


two dogs running in a treadmill con 


ed within the front wheel It was 
patent No. 109,644. Thomas A. Edi- 
O1 “gramophone” was patented in 


1878, and the Wright brothers’ flying 
nachine in 1906, 


Suggestions made as to what future 


4a 


patents may cover include: practical 
television, wireless transmission of 
power, glass paints for portraits, syn- 
hetic motor fuels, forest trees as an 

nual crop, like oats or potatoes, 
ranges and bananas grown outdoors in 
Maine, and apples and peaches six 


in diameter 


Opinions of Professional 
Ethics Committee Pub- 


lished in Book Form 
O 


NE hundred and fifty-four Opin 
ions of the Committee on Profes- 


onal Ethics and Grievances of the 
American Bar Association, together 
ith the Canons of Professional and 
udicial Ethics, have been printed by 


the Association in book form and are 
now available. This includes all Opin- 
ions issued by the Committee from 1922 
the present 
appropriate references to the Canons. 
The Canons themselves are annotated 


with references to the pertinent Opin- 


until year, indexed with 


ions which deal with the interpretation 
and application of each Canon. 

The publication of this volume is a 
significant step towards the better 
understanding, observation and enforce- 
ment of the standards of professional 
and . judicial Although the 
enforcement of professional ethics and 
discipline are primarily the province 
of the State Courts and the State and 
Bar Associations, the American 
Bar Association, through its represen- 
tative Committee on Professional Ethics 
and Grievances, furnishes an invaluable 
National leadership, particularly in the 
and of 
recognized standards. 

Subsequent Opinions, changes in the 
Canons, and revisions of the indices will 
be published from time to time in pocket 
supplement form, to be kept in a pocket 
in the cover of the present volume until 
the Opinions for a second volume are 
available. The volume and its supple- 
ments will thus constitute an up-to-date 
and indispensable handbook of the sub- 


conduct 


le cal 


declaration interpretation the 


ject 


HE volume the 154 
Opinions of the Committee on Pro- 
fessional Ethics and Grievances can be 
secured from headquarters at $1.50 per 
copy. Address American Bar Associa- 
tion, 1140 N. Dearborn St., Chicago, M1. 


containing 
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A Department of 


Periodical, 


Personal and -Professional 


Opinions Having a Certain Sprightliness, to Which Are 


Added Items of Legal 


Curiosity and Divers 


Carefully 


Selected Jests Drawn from the Most Available Sources, 


Ancient and Modern. 


ENVOY 

Go, little column, 

Relieve, in part at least, the somewhat 
solemn 

And serious nature of our contribu- 
tions ; 

The criticism 

That we do harp too much on law 
and constitutions 

Meet with a witticism, 

Or epigram or apt quotation, 

Or anything that fits the situation! 


We said to go, but what we really 
mean is this: 

In case you fill a need, 

And various readers of the Journal 
read 

The matter you contain, 

Not with applausive mirth perhaps, 
but interest mild, 

To go would be amiss, 

And so we'll then suggest that you 
remain. 


An Optimistic Note 

“They say it takes six months to grow 
a good set of whiskers. Therefore I do 
not believe we shall all go Bolshevik 
over night."—From address by Hon. 
Silas H. Strawn before the National 
Foreign Trade Convention, Chicago, 
Nov. 19. 


Practical Hints for Busy Lawyers 

“There are probably very few of us 
who have not yielded to the persuasive- 
ness of book agents. signing the contract 
in haste and repenting at leisure. A 
safe rule to adopt, if one feels moved 
to yield, is to postpone the commitment 
to the next day. It is marvelous how 
much less enthusiastic one feels about 
making an irrevocable commitment on 
the morning after.”—Bar Bulletin ( Bos- 
ton), Nov.-Dec 


Those Unforgettable Lobsters 

“To the Missouri visitors [to the 
American Bar Association Meeting in 
Boston] the sight of the preparation of 
the broiled lobsters on the seashore at 
Plymouth is one to be remembered. An 
area of about a hundred square feet was 
piled with steaming dark green seaweed 


Cable Address: Butsee 


on which was the brilliant red of hun- 
dreds of broiled lobsters, surrounded 
with bantam corn of deep yellow. There 
were large trays of steaming clams and 
sweet potatoes, the smell of boiling cof- 
fee, and large ripe watermelons. What 
more could be desired?”—The Bench 
and Bar (St. Louis) October. 

Or to paraphrase the poet: 

“Music, when soft voices die, 
Vibrates in the memory; 

Lobsters, when sweet odors sicken, 
Live within the sense they quicken.” 


May Turn Over New Leaf but Must 
Not Steal the Plant 

A Vancouver resident is seized with 
an impulse to steal shrubbery and plants 
every time he gets drunk. 

“I don’t know how to account for it 
except that I love flowers and plant life,” 
he told Magistrate H. S. Wood in po- 
lice court. “If you give me a chance, 
though, I'll promise to turn over a new 
leaf,” he earnestly added. 

“That’s all right with me,” said the 
magistrate, sentencing the botanical 
reveller to four days he had already 
spent in jail. “Turn over a new leaf, 
but don’t steal the plant.” 

-Bench and Bar (Toronto) Dec. 


Report from Hospital Shows Patient Is 

Doing Very Well in a Versifying Way 

We have received the following from 
Mr. Fred B. Perkins, Secretary of the 
Rhode Island Bar Association, about an 
incident in connection with its recent 
meeting : 

“The outstanding event in the Meet- 
ing was a matter of minor importance 
but might be of sufficient human inter- 
est even to your readers to be included 
in your publication. 

“Frederick W. Arnold, Esq., has for 
some time been Chairman of the Asso- 
ciation’s Committee on the Annual Re- 
port. Year in and year out this Com- 
mittee has prepared data for an Annual 
Report only to be told by the Executive 
Committee that sufficient funds were not 
at hand to warrant expenditure upon the 
project. Each year the Committee has 
so reported. This year Mr. Arnold was 
in the hospital with a fractured leg at 
the time of the annual Meeting and 


sent in to the meeting a report in verse 
as follows: 
“THe ANNUAL REPORT 

In clamorous days with strife dis 
traught, 

On a globe that’s shaken and thunder- 
fraught, 

It’s nice to go to the silences 

Where the hours sleep and a quiet is 

With berries and birds; 

In other words, 

That kind of silence that characterizes 

Our Annual Report 


While some take up with an argument, 

With minds that grapple like wrestlers 
bent, 

To find what the Constitution meant 

And what’s for general betterment; 

While people go into, with never a 
doubt of 

Deals that lawyer 
of, 

And the radio rocks with urgent cries, 

Consider how beautifully otherwise 

Is that unrippled quiet that lies 

In our Annual Report 


must get them out 


It is as if in a city park 

Far from the business quarter, 
Where swans upon a green lake float 
And flap their wing above the water, 
You saw upon the sward recline 

\ man whom dreams enfold, 

While squirrels lift a rounded nut 
And flick their puffy tails and scold. 
And children following fancies’ whim, 
In running play jump over him— 

A scene 

Serene 


You'd not disturb t 
At ease beside the tree 
Who, unaroused in wakeful world 
Snores on persistently 


iat good old sport 


Persistency, per se, can be 
A virtue not infrequently 
And so, one may 
Find virtue of a sort, 
In the unremitting slumber of 
The Annual Report 


and reas ynably, 


Respex truly submitted, 
(Without the advice and 
the Committee) 


ARNOLD, Chairman.” 


consent ol 


F. W 


Loss of Service of Public Officers Basis 
of Criminal Charge 

“In November, 1934, Earl Leffler 
was acquitted on a charge of mur- 
dering his grandfather on April Ist, 
1934. Subsequently his grandmother 
was arrested on a charge of killing 
her husband, the charge having been 
laid as a result of information which 
young Leffler purported to give to the 
police. Still later he made another 
statement in which he admitted the 
killing. His grandmother was acquitted 
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ind he was promptly arrested on the 
urge that ‘by giving false statements 
the police that his grandmother killed 
grandfather, he caused officers of the 


Provincial police and 
Bruce, main- 
public bene 
services to 
allegations, 
*reby temporarily depriving the pub- 
yf the service of the said public 


whcers and rendering liege 


tario county 


nstables of the count 
ed at public expenss 
to devote their time 
investigation of fals 


subjects of 


Majesty the King liable to sus- 
yn, accusation and arrest, and in 
ying so did unlawfully effect a public 
schief.’ 
“Leffler pleaded guilty to the above 


urge, which is not contained in the 


riminal Code but rather s laid under 


e Common Law of England, and he 
is sentenced to five ye in Kingston 
enitentiary.”—Bench and Bar (Toron 


] Jec 


The Three Sublimest Words in the 
English Language 


It was my good fortune, through the 
nfluence of a powerful friend, to enter 
~hambers of member of 

e bar, who w i] first-rate 
holar. In those chambe I remained 
for twelve months pupil and 
ifterwards for four year his ‘devil 


im the day after he handed 


to me a set of papers i ‘Instruc 


yns to counsel to Statement of 


laim At the same t that wise 

id busy practitione ttered three 

yrds, and only thre He sa 
to me: ‘Claw the fact 


‘More than or 


ed » that pr . ind 


News of 


Illinois State Bar Association 
Holds Section Meetings and 
Annual Dinner in Honor 


of Members of State 


Supreme Court 


| ENTEEN ectior of the Ill 
nois State Bar A tion met at 





vn } i numbe € o1ect 
Vet liscusset > rganizatior 
as been carrie the | ) 
ir Associat ther state 
he sections mee sa year and 
ried t : ch 
e concert nember 
Assox t ) 





argely 


welt upon the paramount importance, 
rst and foremost, of ‘clawing the facts’ 
of examining them, that is 
with the utmost care in every 


a Case, 
to Say, 
ispect and from every angle, of tear- 
them about and turning them inside 
and so mastering and assimilating 
every ingredient of substance to be ex- 
tracted from them. How often he used 
to observe, and with what complete 
truth, that if the facts of a case are 
horoughly well appreciated and digest- 
ed, the law which is applicable to the 
case tends to become reasonably plain!” 
Address of Lord Hewart, Chief 
lustice of England, in the South African 


rw Times ( Sept.) 
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From 


“Do It Now!” 
lf a boy isa wonderful football star, 
But never could possibly pass the bar, 
If he hasn’t the goods (though by no 
means a dunce), 
we must break his heart, let us 
lo it at once 
Why lengthen his pain through a 
four-year wait? 
Let us break the sad 
earlier date.” 


By Vinton A. Hollbrook in the 


lifornia State Bar Journal ( Dec.) 


news at an 


The Buzzard’s Eye in History and 
Criticism 


Other biographers there are who 

ive treated Ellenborough with perhaps 

less accuracy than Campbell, and cer 
tain! 


ainly with greater generosity. They 
have dwelled more on his actual accom- 
lishments, and passed over in 
ilence his lamentable human infirmities. 


But history is full of critics, who, like 


have 





‘f particular interest to him. More than 
two hundred and fifty lawyers took part 
the recent Chicago meeting, and the 
linner to the Supreme Court, which cli- 
maxed the day’s proceedings, was at- 
tended by almost seven hundred men 
women. 
rhe sections which met in the morn- 
the following: Aeronautical 
Law, Corporation Federal Civil 
Practce and Procedure, Municipal Law, 
Public Relations, Real Property Law, 
Statutes, and Taxation. Of these 


were 


Law, 


State 


the section on Taxation was the most 


] with an audience of 


One of the newer 
that on Municipal Law, held 
joint meeting with the Legal Section 
f the Illinois Municipal League and 
is addressed by Mr. Arnold Frye of 


attended, 
ixty to seventy 


ections, 


the buzzard’s eye, pass heedlessly over 
all the beauties of nature, and see noth- 
ing but the carcass, rotting in the cor- 
ner.”—By Judge Eugene O’Dunne in 
Baltimore Daily Record (Oct. 6). 


QUESTIONNAIRE 

Readers of “But See—” are asked to 
cooperate in determining the character 
of this column or department by filling 
out and returning the following ques- 
tionnaire. The replies will be tabulated 
by an impartial committee. No em- 
ployee of the Association will be per- 
mitted to take part in this question- 
naire. 





1. Shall the Editors of this Depart- 
ment make it excruciatingly funny or 
adopt a more restrained technique? 

2. Shall attempt to 
classify our readers and supply (a) 
Junior Bar humor; (b) Senior Bar 
humor; (c) Judicial humor? 


there be an 


3. Should such a classification be 
adopted, what special characteristics 
would vou suggest for the humor pro- 
vided for each group? 


tion create a Standing Committee on 
Humor, to report the result of its re- 
searches each month to this department ? 


the Bar Associations 


New York, Chairman of the Municipal 
Law Section of the American Bar As- 
sociation. 

Members of the sections were 
brought together at a luncheon at which 
the program was under the auspices of 
the Section on Taxation with Mr. 
Deneen Watson of Chicago, its Chair- 
man, presiding. Mr. J. Paul Clayton, 
Chairman of the Committee on Taxa- 
tion of the Illinois Chamber of Com- 
merce, spoke concerning the work of 
that organization in conducting tax sur- 
veys throughout the state and elab- 
orated on the important results of those 
surveys. 

In order that members of the Asso- 
ciation may belong to and participate in 
the work of two sections, these groups 
have been divided into two parts which 
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never meet simultaneously. The sections 
the 
Legal 
the 

Professional 


which met in afternoon were: 


and 
and 


Law, Education 


to 


Criminal 


Admissions Jar, Probate 


Trust Law, Relations, 
State Civil Practice and Procedure, In- 
surance Law, Law Office Management, 
Patent, Trademark and Copyright Law, 
Public Utilities, and State Statutes. Of 
these the first four attracted the largest 
attendance. The parole system in IIli- 
nos was discussed in the Criminal Law 
and difference 
concerning 


Section, a_ sharp of 


opinion developed its 


merits. The Section of Legal Educa- 
Jar devoted 
its time to a consideration of the ques- 
of character examination and 
affirmed its former stand as to the de- 
sirability of that 
completed in advance of the bar exam- 
inations. The Section Office 


tion and Admissions to the 
tion re- 
having examination 


on Law 


AMERICAN | 


> 
»AR 


Management attracted an_ interested 


group to which some of the new devices 


for increased office efficiency were dem- 
onstrated. 
The annual dinner to the Supreme 


which com- 
the 
was 
John 
which 


Court was a brilliant affair 
pletely filled the main ballroom i 
Palmer Houss The 
pronounced the 
ol 


airo 


n 
invocation 
by Reverend 
following 
rrimble of Princeton, 
the Illinois State 
Bar Association, introduced the speak- 
Honorable M. Thomson, 
President of the Chicago Bar Associa- 
tion; Honorable Lott R. Herrick, Chief 
Justice of the Supreme Court; and Dr. 
John H. Finley, Associate Editor 
the New York Times. The pleasure of 
the occasion was greatly enhanced by 
the selections rendered by the Chicago 
Bar Association’s Glee Club under the 
direction of Mr. John D. Black 


Chicago, 
\ 


President of 


Acheson 
Mr. ( 
Illinois, 


ers, Charles 


ot 


Oregon State Bar Holds Second Annual Meeting-—Presi- 


dent Maguire Speaks on 


= , 
*‘Democratic Government’s 


Struggle for Survival’’—The Constitution of the 
United States Was Theme for Friday’s 
Program— Other Addresses 


HE 
Oregon 


second annual of the 
State Bar was held at 
Seaside, Oregon, on October Ist to 3rd 
inclusive, with about four 
members in attendance. The program 
was an ambitious one, and kept the at- 
torneys fully occupied from the 
mencement the proceedings at 
o'clock, Thursday, Ist, 
Saturday evening, October 3rd 
At the Thursday 
the lawyers were welcomed by Merle 


meeting 


hundred 


com 
2:00 
until 


of 
October 
atternoon 


sess 


10n, 


Chessman, editor of the Astorian 
Budget. Judge C. H. Carey, Corpora 
tion Commissioner of the state of Ore- 
gon, responded to the welcome on be 
half of the bar 

Reports of the Committees on Law 
Enforcement, Admisson to the Bar, 
Necrology, Selection of Judges, Un 
authorized Practice of the Law, 
Notaries Public and Improvement of 
the Administration of Justice followed, 
after which the president called for 


resolutions to be submitted to the Reso 
lutions Committee. 

The afternoon session was concluded 
with President Robert F 
dress on, “The 
ment’s Struggle for Survival.” 

The evening session was given over 
to two separate section meetings. One 
of these meetings was conducted under 
the auspices of the Committee on Ad- 
ministrative Law a. 3 
O’Connell of the University of Oregon 


Maguire’s ad- 


Democratic Govern 


Professor 


Law School spoke on “The Need for 
Reform in Administrative Mr. 
J. P. Newell, with an 
extensive background of practical util- 
ity spoke on 

Problems Administrative 
He followed by S. 
leigh, who read the paper 
scheduled to have 
Hon. Frank (¢ 

Utilities 
“The Lawyer's to 
Weakness of the Administrative Proc- 
ess.” The concluding speaker was Allan 
Hart, assistant United States Attorney, 
whose subject was, “Relation of Admin- 


Law. 
a rate engineer 
experience, “Practical 
Proced- 
H. 


W hich 


in 


ure.” was Bur- 
Was 


the 
Public 


been read by 
McColloch, 
of 


Relationship 


Commissioner Oregon, on 


the 


istrative Process to Law and Equity 
Courts 

rhe other section meeting, which was 
held simultaneously with that of the 


Committee on Administrative Law, con- 
sisted of a joint meeting of the various 
of the Committee on the 
provement of the Administration 


Justice. Reports were by 


Im- 
of 
made the 
and Proced- 
ure, Corporation Law, Civil Procedure 


sections 


sections on Criminal Law 


and Practice, Evidence and Code Cor- 
rections and Correlation. 

The theme of the Friday program 
was the Constitution of the United 
States. This theme was followed by the 
guest speakers, Hon. Roger H. Wol- 
cott, Dean of the Law School of Den 
ver University, whose address was 
“Accelerator—or Brakes?”’; and Pri 
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A 
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President, Oregon State Bar 


fessor Arthur M. Cathcart of Leland 
Stanford University, whose subject 
was, “No Man’s Land and the Consti- 
tution.” Both of these addresses were 
followed by unusually interesting forun 
discussions led by prominent members 
of the bar 

Another section meeting was held on 
Friday evening ler the auspices of 
the Committee ot iw Enforcement 
Recommendations 3 committee 
were discussed, and lames Bair 
district attorney of Multnomah County 
presented the recommendations of the 
District Attorney's A ciation. W. I 
Gosslin, secretary vernor Martin 
of Oregon, addressed ection on the 
subject of Suggest s in the 
Oregon Penal Syste ind = Dean 
Morse of the Universit lregon Law 
School read the recor I of the 
State Planning Com: ! 

Saturday was State Bar Day The 
morning session opened with a detailed 
report by the secretary of the activiti 
of the Oregon State Bar during the 
first year of its existence was fol 
lowed by a talk on e work of the 
Board of Governors \llan A. Smith 
a member of the Board and the newly 
elected president { t the Com 
mittee on Reciprocal Interstate Rela- 
tions, Legal Ethics, Legal Education, 
Public Relations, Legal Aid and Law 
Lists and Directories we next pre 
sented. 

The afternoon es was opened 
with a discussion of the proposed fed 
eral court rules by Hon. James Alger 
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Three Tests and Some Practical Considerations 
In Selecting a Legal Work 


THE TESTS 
I The authoritative- 
ness of the text. 
If Accuracy of text 
and citations. 


II] Adequacy of Index. 


THE PRACTICAL 
CONSIDERATIONS 


Price 
Terms 
Shelf space 
Completion guaranty 
Transferability of 
contract 


Allowances 


A merican JURIS- 
PRUDENCE meets these 
tests. It is written largely 
in the language of the 
courts and hence, speaks 
with authority. It is noted 
for its accuracy, both in 
declaring the law, and in citing authority which is always in point. This 
trait it inherited from its illustrious ancestor, Ruling Case Law. Its state- 
ments are illustrated by a wealth of factual situations to which its index 


leads as quickly as to its statements of the law. 


THE PRACTICAL CONSIDERATIONS, when explained to you, will 
appeal as they have to the many thousands who have taken advantage of 
the unusual opportunity afforded by our Charter Subscribers’ offer. For 


details. write to one of the Companies below. 


THE LAWYERS CO-OP. PUBLISHING CO. Rochester, N. Y. 
BANCROFT-WHITNEY CO. - - San Francisco, Calif. 
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Fee, judge of the United States District 
Court for the District of Oregon. The 
balance of the afternoon was taken up 
with discussion and action upon the 
resolutions presented by the Resolu- 
tions Committee and by the various 
standing committees whose reports had 
already been presented. In closing, th 
officers of the Oregon State Bar for 
the ensuing year were presented. 
Those who will guide the destinies of 
the Oregon State Bar until the next 
annual meeting are: Allan A. Smith of 
Baker, Nic holas 
Jaureguy of Portland, Oregon, vice 
president, and Arthur H. Lewis and F 
M. Sercombe, who were respectively re 


Oregon, president; 


elected to the positions of treasurer and 
secretary 

The three members of the Board of 
Governors whose terms had expired 
had previously been re-elected by the 
membership so that the personnel of 
the Board carries on for another year 
without chang« [The Board of Gov- 
ernors consists of the following: James 
[. Brand, Marshfield; Allen G. Carson, 
Salem; H. H. De Armond, Bend; Colon 
R. Eberhard, La Grande; Arthur M. 
Geary, Portland; Oscar Hayter, Dal- 
las; Nicholas Jaureguy, Portland; Rob- 
ert F. Maguire, Portland; and A. A 
Smith, Baker 

F. M. SercomsBe, Secretary 


Rhode Island Bar Association Holds T hirty-Ninth Annual 
Meeting—President W heeler Sums Up Notable Ac- 
complishments of Body During Past Year 
—Its Work to Insure an Independent 
Judiciary for State 


HE thirty-ninth Annual Meeting 
‘Tee the Rhode Island Bar Associa 
tion was held at the Turks Head Club, 
Providence, on Monday, December 
1936. 

Supper was served at 6:30 P.M. and 
the business meeting was called to order 
by President Chauncey E. Wheeler at 
7:45 P.M., with approximately one 
hundred twenty members present. Pres 
ident Wheeler read his report covering 
the activities of the Association during 
the year. He called attention to the 
social meetings, including the Annual 
Dinner, at which Honorable James M 
feck was the speaker, and the Annual 
Outing. He gave a resumé of the mat 
.ters discussed by the Executive Com- 
mittee at its thirteen meetings held dur- 

ing the year. 

He recalled the fact that the Associa 
tion had acted as host on October 1, 
1936 to the National Association of 
Legal Aid Organizations 
called attention to the adoption of 
vised Canons of Ethics, substantially in 


He likewise 


accordance with those of the American 
tar Association. The adoption of these 
Canons was followed by action on be- 
half of the Executive 
eliminate boldfaced listings of lawyers 
in law lists and legal directories and to 
eliminate biographies of lawyers in law 
lists. 

President Wheeler stated that the 
most notable accomplishment of the 
year was the action of the Association 
in sponsoring an amendment to the 
Constitution of the State of Rhode 
Island whereby the Supreme and Su- 
perior Courts were both made Consti- 
tutional Courts, with tenure of judges 


_ommittee to 








FrepericK W. O’ConNeELI 


President, Rhode Island Bar Association 


made secure for life or during good be- 
havior, and with the judges of both 
ourts appointed by the Governor with 
the advice and consent of the Senate. 
Chis amendment was prepared by a sub- 
committee of the Executive Committee, 
approved by the Executive Committee 
anc by a poll of the Association, and 
was introduced in both Houses of the 
General Assembly. 

On the last day of the Session it was 
unanimously passed by both the House 
of Representatives and the Senate and, 
















































under the terms of the Rhode Island 
Constitution, must yme before the 
newly elected House and Senate and if 
submitted  t 
ratification by the people at the next 


election. 


there adopted, will be 
President Wheeler stated tl it 
he felt that this was one of the most 
notable advances which had been at- 
tempted by the Association and ‘that 
under the amendment an independent 
judiciary would be insured, to the great 
advantage of the State of Rhode Island. 

The Association voted authority to 
the Executive Committee to name the 
representative of this Association to sit 
in the House of Delegates of the Amer- 
ican Bar Association 

Che following offic were unani- 
mously elected for the ensuing year: 

President, Frederick W. O’Connell 
First Vice President, Herbert M. Sher- 
wood; Second Vice President, Henry 
C. Hart; Secretary, Fred B. Perkins 
Treasurer, Andrew P. Quinn. E-ecu- 
tive Committee Henry M 30ss, 
Chairman; Gurney Edwards, Laurence 
|. Hogan, Frank F. Mason, Judah ( 
Semonoff, 

Frep B. Perkins, Secretary 


New Officers for Kentucky 


State Bar Association 


A meeting of the Board of Commis- 
sioners of the Kentucky State Bar As- 
Frankfort, Ken- 
November 24th, 1936, at 
which time the following members were 


sociation was held in 
tucky, on 


elected as officers for the Bar Associa- 
tion for a term to expire in November 
1937 

Hon J. Robert White t Glasgov 





HAPPY NEW YEAR! 





Friends and Customers 


We are grateful for your patron- 
age during the past year and 
trust you will write us for prices 
and terms when in the market for 


LAW BOOKS 


of any kind during 1937. 


Our stock is complete, both as to new 
late Text-Books and good used Stan- 
dard Sets. 


THE HARRISON COMPANY 
Law Book Publishers 
Atlanta, Georgia 
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tucky, as President W hite 
icceeds himself as President. He had 

en previously elected on June 4, 1936, 

fill out the unexpired term of Mr. 

eman Taylor, who had resigned and 

e to Amsterdam, New k, to prac 

law Mr. White will 1 erve as 
sident for the full term to expire 

November, 1937 

Ir. Leonard J. Crawi f New 

t, Kentucky, as Vice-President fo: 

Eastern Division (re-elected 

Mr. L. B. Alexander Paducah, 
Kentucky, as Vice-President for the 
estern Division (re-electe 
Mr. C. Hill Cheshire rankt 
Kentucky, as Registrar-Treasurer—(re- 
ected ). 

Mr. Samuel M. Rosenst« yf Frank- 

t, Kentucky, as Secretary—(re- 
ected ). 

The Executive Committt a meet- 
g¢ held in Louisville, Kentucky, on De- 
ember 15, 1936, fixed the date for the 
ext annual meeting of the State As- 
ciation as March 24, 25 and 26, 1937 

annual meeting to be held in 
uisville. 
SAMUEL M. Rost EIN 
etar' 


Chicago Bar Association Provides New 
Form of Declaratory Judgment 


‘The Board of Managers have pr« 
ded an opportunity to members of 
he Association, who have been the 
ctims of unjust and erroneous public 
ttacks upon their professional integrity, 

seek the aid of the Association in 
heir exoneration. Under this policy, 
1 member of the Association, believing 

himself to have been such a victim, may 
le what is in effect a cor nt against 
iimself, specifying the irges against 
imself and _ the answering those 
harges and alleging his view of the 
acts and his explanation of the attack 
ipon him. If such a complaint is en- 
tertained, the Committee on Professional 
thics will consider the questions raised, 
ind in its discretion, may conduct hear- 
igs. In the event of a decision favor- 
ble to the ‘complainant’ the commit- 
tee’s decision, in proper cases, not only 
ill be brought to the attention of those 
ersons whose attacks have brought 
bout the damage to the professional 
eputation of the ‘complainant’ but also 
in effort, wherever feasible, will be 
nade to correct any record that may be 
nvolved A decision either for or 


igainst the ‘complainant’ may consti- 
tute the basis of a further inquiry into 
the conduct of the lawyer or lawyers 


involved. It should be noted, however, 
that the remedy may not be applied 
where its application may be construed 
to be an attempt to influence a judi- 
ial decision.”"—Chicago Bar Record 


lov. ) 
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~s 
a, 


Even if somebody coul 


GIVE 


you your fire insurance— 


Could You Afford to Accept? 


F some company offered you complete fire insurance 

coverage without any cost or obligation, as a com- 

petitive measure—and further agreed that you leave 
your property in its present condition as regards fire 
hazards—could you afford to make the bargain? 


Many people who buy their insurance intelligently would 
mswer with an emphatic “No!” 

They have seen too many cases where interruption of 
business by fire has caused losses greater than the physi- 
cal damage of the fire itself . . . greater than insurables 
like loss of rentals, or profits on orders canceled because 
of delayed deliveries. They have seen situations where 
competitors made inroads they could never have made 
inder normal conditions; where confidence and good 
will were shaken—tenants, clients, customers lost 

for all time 


That is one of the reasons why Improved Risk Mutual 
coverage is appealing to more insurance buyers each 
year. Not merely for the high quality of its indemnity— 
though this is of course paramount. Not merely for its 
economy 
But most of all because its selection and improve- 
ment of risks, through the work of its nation-wide staff 
fire prevention engineers, give protection against the 
nazard behind the hazard. It’s worth looking intol 


IMPROVED RISK MUTUALS 


75 Fulton Street, New York 


A nation-wide organization of old established. 
legal reserve companies wri following 
types of insurance: Fire @ 5S er Leakage 
@ Use and Occupancy @ T do and Wind 
storm © Earthquake @ Rents © Commis- 
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How Can You Tell? 


lawyer try a en- 
judge ability, but 
reporter works si 


Hearing a case 
ables you to 
the shorthand 

lently. Unless you know 
porter personally or by 
you have but two means of 
a conclusion as to comp 
—ability to read questions and an- 
swers in the room, and the 
transcript furnished daily during 
1 or later on appeal. Even in 


the trial 
an accurate’ transcript there are 
preparation 


his 


the re 
reputation, 
rorming 
his tency 


court 


many niceties in its 
which express understanding crafts 
manship and add to its convenient 
usefulness—index, binding, quality 
of paper and carbon, neatness, style 
of setup, freedom from typograph 
ical errors, etc [The conventions 
and monthly magazine of the NA 
TIONAL SHORTHAND RI 
PORTERS ASSOCIATION, 
members of which are 
found in each State, 
tend to keep them 
alert, progressive and 
competent. 
A. C. Gaw, Secretary 
Elkhart, Indiana 
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We SELL 
NEW AND 


and Students. 


LAW BOOKS, 
Lawyers, Libraries 
also want to BUY 
USELESS to you 
BOOKS WANTED 


everything in 
USED, for 
We 


are 


many 
which Send 


list of 


items 
for our 


ILLINOIS BOOK EXCHANGE 


337 West Madison Street Chicago 











Letters of Interest 





From Former Chief Justice Simons 
of the German Supreme Court 

Mr. Edgar B. Tolman, 

Advisory Committee on Rules of 

Procedure, 

Washington, D. C. 

Dear Mr. Tolman: 

I beg to send you belated thanks tor 
your interesting letter dated July 13th, 
which me arduous is 
task your Committee have had on 
shoulders. Meanwhile I got likewise 
Number ten of Vol. XXII of your 
Journal containing the detailed report 
of the 59th Annual Meeting of the 
Association whose honorary member | 
am proud to be. It shall cost me some 
time to go through it from beginning 
to end; but what I have read until now 
strengthens my wish to be present at 
one of the next meetings and to revive 
the glorious remembrances of my visit 
to Memphis in 1929. At any rate, you 
may be sure that the future development 
of the Association and of the American 
jurisdictional system in Bench and Bar 
will find, for the rest of my life, the 
same vivid interest which I have de- 
voted to their past vicissitudes all these 
years. 


shows how 


German Legislatures are now trying 
to make the practical working of the 
Law in civil and criminal procedure 
more understandable to the man in the 


street. In accepting principally the 


French system and methods codified by 
Napoleon I, 
the XIX Century had in many ways de- 
parted from our old German usages and 
lost communication with the legal ideas 
governing the mentality of our people. 
[ have found out that very soon after | 
had been made judge in a small rural 
town with busy handicraft, some inter- 
and old-fashioned 
Now it is impossible to go back 
to the old forms of medieval procedure; 
but it is necessary to adapt to the mod- 
ern circumstances some of the leading 
ideas of our old German law. “We live 

transition,” as Adam 
said to Eve in parting from Paradise 


the liberal government of 


national commerce 


mines 


in a period of 


Cherefore it seems necessary to give to 
Bench and Bar a great latitude of 
adaptation of these leading ideas to the 
practical jurisdiction. 
to come, law” will in Germany 
be of greater influence than 
the last 150 years. 
I am dear M1 


the 


For some time 
“case 


during 


Tolman, sincerely, 
D. W. Simons 
Berlin, 26 Oct 


Nineveh Was Jonah’s Real 
Destination 
Eprror, AMERICAN 
JOURNAL: 
The 


ICAN 


3AR ASSOCIATION 

the AMER- 
Bar ASSOCIATION JOURNAL con- 
tains an address made by the Honorable 


November issue of 


John W. Davis at the annual dinner a 
the American Association at Bo 
ton on August 27th. He relates a con 
versation had with Mr. Lloyd George 
ind quotes the latter as “H 
said of all the prophets the one who 
he most admired or with whom he fel 


Bat 


follows: 


the greatest personal sympathy was th 
Prophet Jonah, Jonah 
was commanded by the Lord to go ug 


because when 
to Antioch and make a speech, he an 
swered, ‘No speech for me! I am going 
to Joppa instead.’ ” 

According to the King James versio 
of the Book of Jonah the word of the 
Lord, Chapter 1, fol 
“Arise, go to Nineveh, that grea 
theig 


Veise 2, is as 
lows: 
city, and cry against it; for 
wickedness is come up before me.” 
Perhaps it is not important, but com 
plaints have been general that throug 
successive translations of the Bible in 
accuracies have crept in, and it is abou 
time that we stop amending the Scri 
tures. deviatio 
from the original text gives further as 
surance to the the Bible 
Should we not take heed lest the Blessed 
Book become 


Every alteration or 


critics of 


“one with Nineveh and 


‘yre’ 


Epwarp B. DowNnIEe 


Little Rock, Ark., Nov. 12 


I.DITOR, AMERICAN BAR ASSOCIATION 


T 


JOURNAL: 


here has just come to my desk a 


Mr. Edward B. 
Arkansas, 
you. In it he 


copy of a letter from a 


Downie of Little Rock, ad- 
corrects an 


the 
has always 


dressed to 


inaccurate reference of mine to 
wanderings of Jonah. It 
been my conception of 
that 


protect 


the duties of an 
one of the most important 
his contributors from 
their own ignorance and I am indeed 
grieved to find that 


editor 
was to 


you have laid me 
My one consola- 
tion is the feeling that you must have 
been equally ignorant, since you quoted 
me without benefit of 


ypen to such attacks 


an sic ‘a 
Joon W. 


20 


Davis 


New York, Nov 


[he Treasury has received today the 
sum of $231,315.50 from the Government 
of Finland, representing a payment of 
principal in the amount of $67,000 and 
the semi-annual payment of interest in 
the amount of $145,285.00 under the 
funding agrement of May 1, 1923, and 
$19,030.60 as the seventh semi-annual 
annuity due under the 
Agreement of May 23, 1932. 


Moratorium 

This pay- 
ment represents the entire amount due 
the Finland and 
was paid in cash through the Federal 
Reserve Bank of New York. 


from Government of 
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